
 
 

 
 

 
Financial Services Update 

October 14, 2015 
 

 
HIGHLIGHTS 
 
Federal Regulatory Developments 
 
The CFPB and FDIC Issue Initial Supervisory Expectations for TRID Compliance 
 
FTC Settles Claims Against Payday Lender for Violations of UDAP and FDCPA 
 
FTC Settles with Texas Auto Dealer Over Allegations of Fair Credit Reporting Act 
Violations 
 
 
State Regulatory Developments 
 
Multistate Mortgage Committee Announces Supervisory Expectations Regarding the 
Use of Electronic Examination Tools 
 
Utah Revises Various Real Estate, Mortgage, and Trust Requirements 
 
 
Litigation Developments 
 
CFPB Considering New Rules to Ban Mandatory Arbitration and Class Action Waiver 
Provisions in Consumer Financial Agreements 
 
 
WBK News 
 
Jack Konyk will speak on a variety of regulatory topics at the Southwestern 
Pennsylvania MBA Annual Regulatory Conference on October 16 in Pittsburgh, PA.  
MORE INFO 
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Mitch Kider will participate on two panels at MBA’s Annual Convention next week in 
San Diego, CA.  The first panel is “The Risks, Rewards and Debate Surrounding 
Marketing Service Agreements and Other Arrangements” on October 19 at 3:30 pm, 
and the second panel is the “Supersession on Know Before You Owe and Other 
Regulatory Issues” on October 21 at 9:00 am.  MORE INFO 
 
Mitch Kider and Jason McElroy will speak on several panels regarding CFPB 
enforcement and administrative litigation at the Annual Consumer Financial Services 
Conference sponsored by the Conference on Consumer Finance Law and held at 
Loyola University Chicago School of Law on November 19-20. For more information go 
to http://www.ccflonline.org/attachments/ccfl_annual_cfs_conf_2015.pdf.  
 
Weiner Brodsky Kider PC conducted exclusive TRID Workshops for clients which 
provided an overview and understanding of the key elements of TRID, and how the rule 
will affect the policies, procedures and training implemented by mortgage lenders. The 
firm has made available the WBK TRID Workbook, which covers integrated disclosure 
readiness as the workshops did, from pre-application to post-closing under TRID. 
Purchase a copy for $250. 
 
 
SUMMARIES 
 
Federal Regulatory Developments 
 
The CFPB and FDIC Issue Initial Supervisory Expectations for TRID Compliance 
 
On October 1, the CFPB sent a letter to mortgage industry trade groups setting forth 
initial supervisory expectations for compliance with the TILA-RESPA Integrated 
Disclosure (TRID) rule that became effective on October 3, 2015.    
 
In the letter, the CFPB states that, “During initial examinations for compliance with the 
rule, the Bureau’s examiners will evaluate an institution’s compliance management 
system and overall efforts to come into compliance, recognizing the scope and scale of 
changes necessary for each supervised institution to achieve effective compliance.”   
 
The CFPB advises that, “Examiners will expect supervised entities to make good faith 
efforts to comply with the rule’s requirements in a timely manner.”  According to the 
CFPB, examiners will specifically consider, “The institution’s implementation plan, 
including actions taken to update policies, procedures, and processes; its training of 
appropriate staff; and, its handling of early technical problems or other implementation 
challenges.” 
 
The CFPB further notes that the approach it will take during early examination for TRID 
rule compliance will be similar to the approach it took in initial examinations for 
compliance with the mortgage rules that became effective at the beginning of January 
2014.   
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The FDIC also released supervisory guidance to FDIC-supervised institutions for 
compliance with TRID.  The FDIC’s initial examination expectations are similar to the 
CFPB’s.  The FDIC expects creditors to make good faith efforts to comply with TRID 
requirements while taking into account an institution’s compliance management system 
and overall efforts to come into compliance during early examinations.  
 
The CFPB and FDIC’s letters demonstrate that the regulatory agencies plan to take a 
judicious approach to initial examinations, however, it falls short of a formal “hold-
harmless” grace period for those who are making a good faith effort to comply with the 
complex TRID rule.     
 
 
FTC Settles Claims Against Payday Lender for Violations of UDAP and FDCPA 
 
The Federal Trade Commission recently announced it had agreed to a settlement with a 
group of related debt collection companies over alleged violations of the FTC Act’s 
unfair and deceptive provisions, as well as alleged violations of the Fair Debt Collection 
Practices Act.   
 
The FTC filed its Complaint in 2012, alleging that the related companies harassed 
consumers about bogus debts, and sometimes pretended to be law enforcement 
officers or government agents.  The settlement prohibits the companies and owner from 
participating in any debt collection activities.  Additionally, the settlement prohibits the 
companies and owner from misrepresenting, or assisting other in misrepresenting, the 
following: 
 

• That any person is affiliated with, endorsed or approved by, or otherwise 
connected to the government, public or non-profit entity, or other non-
commercial program; 

• The total cost to purchase, receive, or use any good or service; 
• Any material restriction, limitation, or condition purchase any good or service; 
• Any material aspect of the nature of terms of a refund, cancellation, exchange, or 

repurchase policy for any good or service; and 
• Any material aspect of the performance, efficacy, nature, or central 

characteristics of the good or service. 
 

The company’s assets were frozen, and the final settlement requires the disposition of 
$575,000 held in multiple different bank accounts to be handed over to the FTC.   
 
The settlement agreement is available here:  
https://www.ftc.gov/system/files/documents/cases/150916broadwayglobalstip.pdf  
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FTC Settles with Texas Auto Dealer Over Allegations of Fair Credit Reporting Act 
Violations 
 
On September 16, 2015, the FTC announced that a Texas-based auto dealer would pay 
$82,777 in civil penalties in connection with a settlement with the FTC over allegations it 
violated the Furnisher Rule, which is part of the Fair Credit Reporting Act (FCRA). 
 
Under the Furnisher Rule, companies that report information about consumers to 
consumer reporting agencies (CRAs) are required to establish and implement 
reasonable written policies and procedures designed to ensure that the information they 
report to CRAs is accurate, and must also conduct a reasonable investigation of 
disputes they receive from consumers regarding the accuracy of reported credit 
information.  
 
The FTC alleged in its Complaint that the auto dealer provided information on over 
11,000 consumers to CRAs, but failed to maintain written policies or procedures that 
addressed how it would ensure that information was accurate. The FTC also alleged 
that when consumers disputed the information that the auto dealer provided to the CRA, 
the auto dealer referred the consumers back to the CRA, rather than conducting an 
investigation as required under the Furnisher Rule. 
 
The FTC’s announcement can be found here: 
 
https://www.ftc.gov/news-events/press-releases/2015/09/texas-auto-dealer-will-pay-
more-82000-settle-ftc-charges-it 
 
 
State Regulatory Developments 
 
Multistate Mortgage Committee Announces Supervisory Expectations Regarding 
the Use of Electronic Examination Tools 
 
On September 29, 2015, the Multistate Mortgage Committee (MMC) issued an industry 
bulletin to mortgage lenders identifying their expectations with respect to the use of 
electronic data and electronic examination tools during supervisory activities.   
 
The bulletin expresses concern with what the MMC perceives as the mortgage 
industry’s failure to provide clean data in an acceptable format, “despite years of 
preparation and anticipated compliance. . . .”  The MMC noted that adjustments to the 
transaction that occur at or after the time of closing are often not reflected in the data 
maintained in the system of record, thereby creating inaccuracies in the electronic 
review. 
 
The MMC stated that it will continue to rely on electronic review technology, and will 
consider companies that cannot provide this data that is complete, accurate, and 
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properly formatted to be non-compliant with respect to records production, and will take 
enforcement actions if necessary to correct the problems. 
 
The MMC’s bulletin is available here:  
http://aarmr.org/sites/default/files/news/MMC%20Industry%20Bulletin.pdf  
 
 
Utah Revises Various Real Estate, Mortgage, and Trust Requirements 
 
On June 30, 2015, Utah proposed various revisions to its real estate and mortgage 
lending license and practice regulations.  These amendments include the following: 
 

• Registering entities must list all business and trade names used.   
• The amendments set forth the certification requirements for instructors of 

courses approved by the Utah Division of Real Estate.   
• A licensee must update the nationwide database as to any change in the 

licensee’s residential address.   
• The lending manager must take corrective action for problems identified through 

the underwriting process. 
• The amendments establish vicarious liability for an entity whose sponsored 

licensees engage in unprofessional conduct. 
• The amendments require a mortgage lender to remit appraisal fees within 30 

days of receipt.   
• The record retention requirements in the regulation apply to 1003 loan 

application forms.   
• Adjudicative proceedings will be designated as informal or formal when filed and, 

thereafter, may be converted as provided for in the applicable statute. 
 

The amendments revise Utah Admin. Code r. 162-2c-202, 162-2c-203, 162-2c-205, 
162-2c-301a, 162-2c-302, and 162-2c-401. 
 
These revisions are now effective immediately. 
 
 
Litigation Developments 
 
CFPB Considering New Rules to Ban Mandatory Arbitration and Class Action 
Waiver Provisions in Consumer Financial Agreements 
 
CFPB announced on October 7, 2015, that it was considering new regulations which 
would ban provisions in consumer financial services agreements requiring the resolution 
of disputes through mandatory individual arbitration, as well as prohibiting provisions 
requiring consumers to waive participation in class action litigation.  The proposed 
regulations apply to agreements for most types of consumer financial services, including 
credit cards, checking and deposit accounts, prepaid cards, money transfer services, 

5 
 

http://aarmr.org/sites/default/files/news/MMC%20Industry%20Bulletin.pdf


certain auto loans, auto title loans, small dollar or payday loans, private student loans, 
and installment loans. 
 
The Dodd-Frank Act of 2010 barred mandatory arbitration provisions in consumer 
mortgage loans.  Dodd-Frank further required CFPB to prepare a study on the use of 
mandatory individual arbitration provisions in other types of consumer financial services 
agreements and provided CFPB with rulemaking authority to create regulations 
imposing conditions or limitations on the use of arbitration provisions in these 
agreements.  The Supreme Court issued decision in 2011 and 2013—AT&T Mobility 
LLC v. Concepcion and American Express Co. v. Italian Colors Restaurant—which 
affirmed generally the legality and validity of mandatory arbitration provisions and class 
action waivers under the Federal Arbitration Act. 
 
CFPB released its study in March 2015.  The study purports to find that mandatory 
arbitration clauses which prohibit class action proceedings limited the number of 
consumer disputes filed.  The reasons ostensibly are: (a) low value matters did not 
warrant the time and expense of either individual litigation or arbitration; and (b) 
individual consumers might not be aware that they had legal claim. 
 
The proposed regulations would require that arbitration provisions in consumer 
contracts could not bar consumers from filing or participating in class action litigation. 
Arbitration would still be allowed in some situations under CFPB’s proposal, but 
companies could not seek dismissal of class actions on the basis that the consumers 
were required to seek redress through individual arbitration. 
 
The proposed regulations would also require record keeping about arbitrations.  To the 
extent any disputes were handled through arbitration, companies would need to report 
information about the cases and their outcomes to CFPB.  The information reported 
would likely be made publically available, and would ostensibly allow CFPB and the 
public to monitor trends in consumer financial arbitration and detect any potential 
unfairness or biases in the outcomes of such arbitrations. 
 
With respect to next steps, a panel of small business representatives will analyze 
CFPB’s proposal and provide input on how the new rules would impact small 
businesses.  CFPB would then release a draft of the new regulations for public notice 
and comment, before issuing a final version of the regulations. 
 
An outline of the proposed rules is available at: 
http://www.consumerfinance.gov/f/201510_cfpb_small-business-review-panel-packet-
explaining-the-proposal-under-consideration.pdf 
 
More information on the small business review is available at: 
http://www.consumerfinance.gov/f/201510_cfpb_small-business-representatives-
providing-feedback-to-the-small-business-review-panel.pdf  
http://www.consumerfinance.gov/f/201510_cfpb_fact-sheet-small-business-review-
panel-process.pdf 
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A copy of CFPB’s March 2015 study on arbitration and class action waivers is available 
at: 
http://www.consumerfinance.gov/reports/arbitration-study-report-to-congress-2015/ 
 
Weiner Brodsky Kider regularly represents companies nationwide regarding compliance 
with CFPB and other governmental regulations, and in arbitrations and class action 
disputes over consumer financial services matters. 
 
 
 
This Financial Services Update is for general information purposes only and is not in any way intended, 
nor shall it be construed, as legal advice, legal opinion or any other advice on any specific facts or 
circumstances. No person or entity (“Person”) should act or refrain from acting upon this information 
without seeking professional advice.  No Person may rely on this information or its applicability to any 
specific circumstances.  The information in this Financial Services Update is in no instance to be taken as 
an indication of completeness, applicability to a particular situation, or an indication of future 
developments or results.   
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