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WBK News 
 
Jim Brodsky and Jim Milano provided an update on legal and regulatory compliance 
issues affecting reverse mortgages during a panel session at the NRMLA Western 
Regional Meeting May 11-13 in Huntington Beach, CA. MORE INFO 
 
Mitch Kider will speak to a group of industry executives about regulatory and 
enforcement developments on May 17 in advance of MBA’s National Secondary Market 
Conference in New York, NY.  MORE INFO 
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Leslie Sowers will speak to a group of industry executives about the TILA/RESPA 
Integrated Disclosures (TRID) Rule on May 17 in advance of MBA’s National Secondary 
Market Conference in New York, NY.  MORE INFO 
 
Don Halpern will moderate a panel on "Mergers and Acquisitions" at the MBA's 
National Secondary Market Conference on May 20 in New York, NY. MORE INFO 
 
Weiner Brodsky Kider PC recently held exclusive TRID Workshops for clients which 
provided an overview and understanding of the key elements of TRID, and how the rule 
will affect the policies, procedures and training implemented by mortgage lenders. The 
firm now has made available the WBK TRID Workbook, which covers integrated 
disclosure readiness as the workshops did, from pre-application to post-closing under 
TRID. Purchase a copy for $250. 
 
 
SUMMARIES 
 
Federal Regulatory Developments 
 
CFPB Sues Biweekly Mortgage Payment Firm for Deceptive Savings Claims 
 
The CFPB filed suit against two companies and their owner who run a biweekly 
mortgage payment program that claims to immediately generate interest savings for 
borrowers. On May 11, 2015, the bureau filed a lawsuit in federal court in Northern 
California against Nationwide Biweekly Administration, Inc., its wholly owned subsidiary 
Loan Payment Administration LLC and the companies’ owner Daniel Lipsky, alleging 
that the defendants misled consumers about the savings they could achieve and the 
costs of the program. 
 
The complaint alleges that the defendants’ practices violated the Consumer Financial 
Protection Act’s UDAAP prohibitions, as well as the Telemarketing and Consumer 
Fraud and Abuse Prevention Act and its implementing regulation, the Telemarketing 
Sales Rule. 
 
The CFPB is seeking to stop the defendants from committing future UDAAP violations 
and for them to provide relief to consumers who have been harmed. The bureau also 
asked the court to impose civil money penalties on the defendants. 
 
Through web sites, direct mail campaigns and an infomercial in 2014 on the Lifetime 
Network, the defendants advertised and marketed the Interest Minimizer, a biweekly 
mortgage payment program, which allegedly promised borrowers that they were 
“guaranteed” immediate and substantial savings on interest. 
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More than 100,000 borrowers enrolled in the Interest Minimizer program for their 
primary mortgage. Every two weeks borrowers would divide their monthly mortgage 
payment in half and remit that to Nationwide Biweekly, which would hold the funds and 
send the full monthly payment to the mortgage lender or servicer prior to the due date. 
The benefit to making biweekly payments instead of monthly payment was touted as 
allowing borrowers to make an extra monthly payment each year.  
 
The complaint alleges that consumers were falsely told that their extra payments are 
100-percent directed to the principal of the loan, but Nationwide keeps a consumer’s 
first extra biweekly payment, up to $995, as a setup fee. Nationwide Biweekly collected 
approximately $49 million in setup fees from August 2011 to September 2014. 
Consumers allegedly were given misleading information about fees and the cost of the 
program by Nationwide’s sales representatives. 
 
Participants in Interest Minimizer also paid between $84 and $101 per year in 
processing fees. The CFPB alleges that the defendants knew consumers would pay 
more in fees than they would save in interest during the first several years of the 
program and falsely promised immediate savings that, in actuality, would take years to 
achieve. In fact, the complaint alleges that by the end of 2014 only 25% of those 
enrolled in the program had been in it for more than four years. 
 
The complaint also alleges that the defendants falsely claimed to be affiliated with 
mortgage lenders or servicers. Nationwide Biweekly’s scripts for telemarketing 
operations directed sales representatives to tell consumers that the company has a 
“working relationship” with their lender or servicer, which was nothing more than 
submitting payments to the lender or servicer. 
 
Finally, the complaint alleges that although some borrowers can set up a biweekly 
payment arrangement directly with their lender or servicer at no cost, the defendants 
falsely told consumers that this was not possible.  
 
The CFPB press release about the lawsuit, which includes a link to the complaint, is 
available here: http://www.consumerfinance.gov/newsroom/cfpb-files-suit-against-
nationwide-biweekly-for-luring-consumers-with-false-promises-of-mortgage-savings/. 
 
 
CFPB Reminds Lenders to Accept Public Housing Vouchers as Source of Income 
 
The CFPB issued on May 11, 2015 a compliance bulletin reminding lenders that they 
may be in violation of the prohibition on discriminating against mortgage applicants if 
lenders refuse to consider vouchers from the Section 8 Housing Choice Voucher 
(Section 8) Homeownership Program as a source of income. Under the Equal Credit 
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Opportunity Act (ECOA) lenders may not discriminate against applicants who derive 
some or all of their income from public assistance programs. 
 
Section 8 provides monthly housing assistance payments to low-income, first-time 
homebuyers. HUD funds the voucher program and it is administered by local public 
housing authorities. 
 
A key reason CFPB issued Bulletin 2015-02, the bureau noted, is that it has become 
aware of financial institutions “excluding or refusing to consider income derived from 
[Section 8] during mortgage loan application and underwriting processes.” The CFPB 
also has learned that some lenders have restricted the use of the vouchers “to only 
certain home mortgage loan products or delivery channels.” 
 
The bulletin noted that Regulation B, which implements ECOA, says that lenders may 
not automatically discount or exclude from consideration any income simply because it 
is public assistance. “Any discounting or exclusion must be based on the applicant’s 
actual circumstances,” according to the regulation. 
 
The CFPB also offered lenders guidance in managing fair lending risk, pointing out the 
importance of clear underwriting policies, providing training for underwriters and loan 
originators, and carefully monitoring underwriting policies for compliance with ECOA 
and Regulation B requirements. 
 
The CFPB press release on Bulletin 2015-02, which includes a link to the bulletin, is 
available here: http://www.consumerfinance.gov/newsroom/cfpb-provides-guidance-to-
help-lenders-avoid-discrimination-against-consumers-receiving-public-housing-
assistance/. 
 
 
CFPB Report Highlights Servicemember Financial Complaints 
 
Active duty military personnel put their lives on the line to serve and protect the country. 
But the nature of their work—long deployments and frequent moves—oftentimes can 
put a strain on their family’s finances. The CFPB’s Office of Servicemember Affairs 
(OSA) recently released “A snapshot of complaints received from Servicemembers, 
Veterans, and their families,” highlighting concerns expressed to the CFPB in 2014. 
 
Stereotypically many think servicemembers fall prey to alleged predatory lenders setting 
up business just outside military bases, such as payday lenders, rent-to-own stores and 
used car dealers making high interest-rate loans. That’s true in some instances, but the 
top two areas of servicemember complaints received by the CFPB mirror consumers at 
large: debt collection and mortgage loans. 
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The CFPB has received approximately 29,500 complaints from servicemembers from 
July 2011, when it began accepting complaints from those serving, through December 
2014. Of those, debt collection ranked number one with 39% of the complaints, followed 
by mortgage at 24%, credit reporting at 9%, and credit cards and bank accounts or 
services each at 8%. 
 
The vast majority of the approximately 7,100 mortgage complaints dealt with these 
servicing issues: problems with loan modifications, collection and foreclosure, at 53%; 
and, problems with making payments, at 28%. 
 
The report noted complaints about servicers not amending “derogatory credit reporting 
accrued by servicemembers during trial periods [of completed loan modifications]—
even when documents provided to the consumers by servicers indicated that they would 
do so.” 
 
Servicemembers can be susceptible to loss mitigation problems when they receive 
Permanent Change of Station (PCS) orders, according to the report. They usually must 
move on short notice to different bases, many times with their families, sometimes 
overseas. The report stated that the CFPB and banking regulators in inter-agency 
guidance to lenders in 2012 highlighted the risks to servicemembers that PCS orders 
pose and how to deal with them. Yet, OSA still frequently receives complaints of 
servicers mishandling PCS issues. 
 
For debt collection, the CFPB received around 11,600 complaints from 
servicemembers, with attempts to collect debts not owed topping the complaint scale at 
41%, and abusive communications tactics coming in second at 19%. Of particular 
concern to the CFPB are threats made to servicemembers by debt collectors that “they 
will report unpaid debts to their commanding officer, have the servicemember demoted 
in rank, or even have their security clearance revoked if they don’t pay up,” according to 
the report. 
 
The report contains a special section on the difficulty servicemembers face in managing 
bank and credit card accounts, especially the difficulty in avoiding fees that can cause 
financial hardship. Servicemembers complained about being assessed inactivity fees on 
accounts when they’ve been unable to use them due to deployment or mandatory 
moves. 
 
“And the problem can be made even worse if a family member the servicemember has 
designated to act as their agent is not permitted to gain access to the account and take 
appropriate action while the account holder is away,” according to the report. 
 
The report also highlighted three enforcement actions taken by the CFPB in 2014 that 
benefitted servicemembers, by garnering more than $94 million in refunds and other 
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relief. The actions were taken against allegedly illegal debt collection, unfair and 
deceptive installment loan practices, and TILA violations for failing to disclose accurate 
credit information in financing consumer goods. 
 
A copy of the CFPB report on servicemember complaints is available here: 
http://www.consumerfinance.gov/reports/complaints-received-from-servicemembers-
veterans-and-their-families-2011-2014/. 
 
 
Nonprofit Credit Counselors Now Can Share Credit Scores with Consumers 
 
FICO on April 21 announced that nonprofit organizations that offer credit counseling, 
housing counseling and other financial counseling services now can share FICO scores 
with consumers they are assisting, a shift in policy that had been sought by the CFPB to 
help consumers better manage their credit. 
 
Nonprofit counselors usually buy credit scores and credit reports when assisting 
consumers, but they were contractually prohibited from sharing the scores and reports 
with any entity, including the consumer they were assisting. 
 
To put the new policy in place, FICO reached agreements with the three large credit 
reporting agencies—Equifax, Experian and TransUnion—allowing nonprofit counseling 
services to share with consumers FICO scores they purchase on behalf of their 
consumer clients. FICO also will be developing content to assist consumers in 
understanding the key factors which influence credit scores, according to the CFPB. 
 
The CFPB, as part of its open credit score initiative, urged FICO and the credit reporting 
agencies to remove the nonprofit counselor credit score restrictions. The bureau noted 
that Experian now is updating its policy to enable nonprofit counselors to share credit 
reports and scores with their consumer clients, and has urged the other credit reporting 
agencies to do the same. 
 
A CFPB blog with more information on FICO’s actions is available here: 
http://www.consumerfinance.gov/blog/millions-of-consumers-will-now-have-access-to-
credit-scores-and-reports-through-nonprofit-counselors/. 
 
 
Litigation Developments 
 
Full Credit Bid and Repurchase/Indemnity Demands 
 
Currently pending before the Ninth Circuit Court of Appeals is an issue of importance to 
all mortgage loan originators who are, or may be, facing repurchase or indemnity 
demands for mortgage loans previously sold to others, where the mortgage loans have 
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failed and caused loss to the subsequent owner of the loan. The issue is the “Full Credit 
Bid,” and the Ninth Circuit heard argument recently about this in a case in which the trial 
court decided that the full credit bid defense was not applicable in a secondary 
mortgage context. 
 
In Lehman Brothers Holdings v PMC Bancorp, Lehman Brothers Holdings sued the 
mortgage loan originator for breaches of representations and warranties in a number of 
mortgage loans. For six of the loans, PMC Bancorp argued that damages should not be 
allowed, because a full credit bid was made at the foreclosure sale. 
 
Under California law, the trustee for a deed of trust can make a credit bid at a 
foreclosure sale, to avoid the burden of paying the bid price and having the payment 
returned if the bid is successful. A full credit bid is just one type of credit bid. It is large 
enough to cover all principal, interest, and other recoverable costs or fees that can be 
collected against the proceeds from the sale of the property securing the mortgage loan.  
 
The trial court found that the full credit bid was designed to protect only the borrower 
from continuing to owe the creditor on the mortgage note, but that rational is misplaced. 
 
For non-judicial foreclosures in California, and in some other jurisdictions where non-
judicial foreclosures are allowed (usually under a deed of trust), there are anti-deficiency 
laws. That is, a creditor may not pursue a mortgage loan borrower for any shortfall 
between the foreclosure sale price of the property and the full amount owed on the 
mortgage loan (a deficiency, barring some other consideration, such as deliberate 
waste or fraud by the borrower), if the foreclosure is conducted non-judicially.   
 
Instead, there are a number of good legal and policy reasons why the full credit bid 
doctrine should limit or eliminate the purported damages claimed by a creditor who has 
acquired the mortgage loan collateral through a full credit bid. Unfortunately, the 
opinions from California courts are sometimes inconsistent, and the various reasons 
expressed about the full credit bid are even more inconsistent, if not incorrect. 
 
Generally, a credit bid or any sort should be treated just like any other bid. When the 
property securing the mortgage loan is clearly worth more than the full amount the 
creditor can collect via foreclosure, a third party-bidder will bid some amount more than 
the full credit bid to purchase the property. When the property is worth approximately 
the amount of the full credit bid or clearly less, however, a third party will be dissuaded 
from bidding.   
 
Since a credit bid will affect the bidding on trustee sales, the better policy is to hold a 
creditor to the legal effect of a full credit bid -- the debt has been fully paid. This means 
that the creditor has not suffered any legally recoverable damages. The mortgage loan 
originator should be entitled to raise the full credit bid as a defense or offset to any 
damage claim in a repurchase/indemnity situation, without regard to the secondary 
mortgage context. 
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The Ninth Circuit now has an opportunity to clarify the significance of a full credit bid. 
Mortgage loan originators should be anxiously awaiting this decision. 
 
Weiner Brodsky Kider defends mortgage loan originators nationwide against repurchase 
and indemnification demands. 
 
 
Ohio Supreme Court Clarifies Standing in Ohio for Foreclosure 
 
The Ohio Supreme Court recently clarified that a plaintiff need not demonstrate its 
standing by attaching documentary support to its complaint. Rather, the plaintiff must 
have standing when it files the complaint, but may establish its standing with documents 
at a later time. 
 
In Wells Fargo Bank v Horn, the mortgage loan borrower resisted the foreclose efforts 
of Wells Fargo by arguing that the bank may not have had standing. The borrower had 
initially obtained the mortgage loan from Norwest Mortgage.   
 
Norwest Mortgage subsequently assigned the mortgage note to Wells Fargo Home 
Mortgage, Inc., which subsequently merged into Wells Fargo Bank. All of this was 
explained in an affidavit with attachments that supported Wells Fargo Bank’s motion for 
summary judgment. 
 
The trial court entered judgment for Wells Fargo Bank, and the borrower appealed, pro 
se, but did not raise the issue of standing. The intermediate court of appeals, however, 
raised the issue of whether Wells Fargo had properly demonstrated standing in its 
complaint. 
 
Relying on the Ohio Supreme Court’s ruling in Federal Home Loan Mortgage Corp. v. 
Schwartzwald, the intermediate appellate court held that Wells Fargo had not properly 
demonstrated standing in its complaint. Wells Fargo was required to have attached the 
documents establishing its standing to the complaint. Having failed to do that, and by 
showing standing at a later time, Wells Fargo Bank lacked standing, within the meaning 
of Schwartzwald. 
 
The Ohio Supreme Court reversed. It explained that Schwartzwald stands for the 
proposition that a plaintiff must have standing for the claim asserted, when the 
complaint is filed. A lack of standing cannot be cured after the complaint is filed. 
 
Standing, though, need not be affirmatively shown in the complaint. It can be 
established after the complaint is filed, by showing that the plaintiff properly had 
standing when the complaint was filed. 
 
Weiner Brodsky Kider represents mortgage loan originators and servicers throughout 
the United States in a variety of circumstances. 
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This Financial Services Update is for general information purposes only and is not in any way intended, 
nor shall it be construed, as legal advice, legal opinion or any other advice on any specific facts or 
circumstances. No person or entity (“Person”) should act or refrain from acting upon this information 
without seeking professional advice.  No Person may rely on this information or its applicability to any 
specific circumstances.  The information in this Financial Services Update is in no instance to be taken as 
an indication of completeness, applicability to a particular situation, or an indication of future 
developments or results.   
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