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WBK News 
 
Mitch Kider will join a panel to discuss how the new RESPA/TILA rules will affect the 
mortgage and real estate industries at the 2015 Virginia MLA Compliance Conference 
on March 25 in Glen Allen, VA.  For more information contact Mitch at 
kider@thewbkfirm.com.  
 
Jim Brodsky and Jim Milano will participate on several panels addressing regulatory 
compliance issues in reverse mortgage lending at the upcoming NRMLA Eastern 
Regional Meeting being held March 25-27 in New York, NY.   For more information 
contact Jim at milano@thewbkfirm.com.  
 
 
SUMMARIES 
 
Federal Regulatory Developments  
 
CFPB Supervisory Report Outlines Origination Violations  
 
The CFPB released its latest Supervisory Highlights Report on March 11, 2015 
addressing issues uncovered from supervisory examinations generally completed 
between July and December 2014. The report highlights mortgage origination 
compliance issues more specifically than past supervisory reports, identifying 
compliance problems regarding improper disclosure of lender credits, providing timely 
GFEs, and consideration of public assistance income protected by Regulation B, among 
other things. According to the report, the failure of companies to maintain an effective 
compliance management system played a significant role in the identified violations. 
 
The CFPB’s report identifies the following examination findings related to mortgage 
origination activities.  
 

• Loan Originator Compensation Violations. While reviewing compliance with the 
loan originator compensation provisions in Regulation Z, CFPB examiners found 
that producing branch managers, who were also owners of related marketing 
services companies, were receiving compensation allegedly in violation of those 
provisions, which have been in effect since April 2011. 
 
Examiners found instances of improperly allocated expenses on branch income 
statements that resulted in the marketing services companies receiving income 
based on the profitability of retail loans originated by the branch managers. As a 
result, the branch managers, as owners of the marketing services companies, 
received compensation based on the terms of transactions the branch managers 
originated. The CFPB directed the termination of all compensation to loan 
originators, including branch managers acting as loan originators, based on a 
term of a transaction. 
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• Improper Use of Lender Credit Absent Changed Circumstances. Examiners 
identified practices where the amounts disclosed on the HUD-1 improperly 
exceeded those disclosed on the GFE. Specifically, a lender credit was reduced 
on the HUD-1 to prevent the borrower, on a no-cost refinance, from receiving 
excess cash-back at closing. The reduction was done without a proper changed 
circumstance or other event triggering a revised GFE. Accordingly, the lender 
credit reduction impermissibly increased the final adjusted origination charge in 
violation of Regulation X. As a result of the CFPB’s finding, the company 
refunded the difference in the amounts disclosed to consumers.  
 

• Failing to Provide a Timely GFE. Examiners identified policies and procedures 
that did not define sufficiently when an application was received, which triggers 
the requirement to provide a GFE and initial TIL statement not later than three 
business days after receiving an application. As a result, the lender allegedly did 
not measure the three-business-day period accurately, causing the initial 
disclosures to be delayed in violation of Regulations X and Z. The report stated 
that examiners directed appropriate corrective action.  
 

• Improper Advertisements. Examiners found in one or more institutions that social 
media advertising was not subject to monitoring or compliance audit, which are 
components of an effective compliance management system. Additionally, loan 
originators created their own advertisements and content, which contained 
certain triggering terms, such as the length of payment, amount of payments, 
numbers of payments and finance charges, without providing the required 
disclosures triggered by such terms, in violation of Regulation Z. The report 
stated that the institutions agreed to appropriate corrective actions.  
 

• Adverse Action Notice Deficiencies. The examinations revealed evidence 
indicating that companies failed to provide the required information in denial 
notices as set forth in Regulation B and failed to notify an applicant of action 
taken within 30 days after receiving the completed application. 
 
These errors were attributed to weaknesses in the compliance audit programs, 
and the monitoring and corrective action component of the compliance programs, 
according to the report. The CFPB instructed the companies to conduct a review 
of all mortgage applications denied within the relevant time period and take 
appropriate corrective action, including providing corrected notices to applicants.  
 

• Fair Lending Protected Income Violations. As a result of ECOA targeted 
mortgage origination reviews at bank and nonbank institutions, the CFPB 
reviewed entities that together receive about 40% of the applications and make 
about 40% of the originations reported under HMDA. Examiners found that, while 
many lenders operate in compliance with ECOA and its implementing Regulation 
B, some purportedly violated ECOA and Regulation B by failing to consider 
public assistance income or other sources of income protected by Regulation B.  
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Specifically, examiners found that institutions violated ECOA by automatically 
declining mortgage applications from consumers that relied on public assistance 
income, such as Social Security or retirement benefits, in order to repay the loan. 
In addition, marketing materials contained written statements regarding the 
prohibition on non-employment sources of income and discouraged applicants 
who received public assistance from applying for credit, which violates ECOA.  
 
The report stated that while the general rules in Regulation B governing the 
prohibition against consideration of protected forms of income include narrow 
exceptions (e.g., a creditor may not consider the fact that an applicant receives 
public assistance income, but the creditor can consider the length of time an 
applicant will likely remain eligible to receive such income), for these exceptions 
to apply, an institution must analyze each applicant’s particular situation. 
 
The CFPB advised that a blanket practice of denying any applicant who relies on 
public assistance income, or a specific form of public assistance income, without 
an assessment of an applicant’s particular situation violates ECOA and 
Regulation B.  
 
The CFPB directed the supervised institutions to identify the applicants who were 
wrongly denied on the basis of their protected income source as well as potential 
applicants who were discouraged by the marketing materials, and that 
remediation be made to harmed and prospective applicants. Such remediation 
included reimbursement of fees and interest, the opportunity to reapply, and 
additional remuneration for any consumers who were improperly denied and 
subsequently lost their homes.  

 
Notably, regarding the CFPB’s mortgage origination rules that took effect in January 
2014 (i.e., the ability to repay rule, high-cost mortgage and homeownership counseling 
requirements, appraisal requirements for higher-priced mortgage loans, and the CFPB’s 
revised loan originator compensation rule), the report notes that the CFPB commenced 
supervisory examinations for compliance with its new rules four months after the 
January 2014 effective dates. However, examination findings regarding such rules will 
be discussed, for the most part, in a future supervisory highlights issue.  
 
The report pointed out that recent supervisory resolutions reached in the areas of 
payday lending, mortgage servicing, and mortgage origination have resulted in 
remediation of approximately $19.4 million to more than 92,000 consumers. 
 
The CFPB’s Supervisory Highlights Report Winter 2015 is available at: 
http://files.consumerfinance.gov/f/201503_cfpb_supervisory-highlights-winter-2015.pdf. 
 
See WBK’s article below for a discussion of the CFPB’s findings related to compliance 
management deficiencies as well as information on how WBK assists companies with 
implementing and maintaining an effective compliance management system.  
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New CFPB Report Highlights Importance of Compliance Management Review 
 
In its recent issue of Supervisory Highlights, the CFPB reiterated its focus on review of 
compliance management systems in supervisory examinations of covered financial 
institutions by identifying common deficiencies and weaknesses it has seen in 
examinations to date. 
 
The CFPB specifically reviews for the presence of an effective compliance management 
system in every examination it conducts, and it considers them to be an essential tool 
for aligning business strategies with the goal of reducing regulatory violations.   
 
CFPB examiners determined that a weak compliance management system was often 
characterized by failure to adopt clear policy statements regarding consumer 
compliance, failure to establish a compliance function within the organization and failure 
to assign appropriate resources to the compliance function of an organization.   
 
Specifically, the CFPB found that many supervised lenders adopted a compliance policy 
manual and hired a compliance officer for the first time only after receiving notice of an 
upcoming examination by the CFPB. Consequently, the CFPB found these institutions 
“lacked procedures to implement the manual and [were] unable to effectively 
communicate compliance responsibilities to employees.” 
 
The CFPB also noted deficiencies in training programs, particularly that board members 
or senior management did not receive any training, training for employees was neither 
accurate nor comprehensive, and the training content was neither up-to-date nor 
directed to the appropriate employees based upon job functions. 
 
The CFPB identified common concerns in compliance audits performed by third parties. 
It found that many of these third-party audits were limited in scope, “failed to identify 
numerous regulatory violations found by examiners, and the audit results were not 
reported to directors.” 
 
Mitchel Kider, chairman and managing partner of Weiner Brodsky Kider PC, noted that 
WBK regularly assists clients in identifying these types of deficiencies in preparation for 
regulatory examinations. 
 
“We have performed these services for smaller companies producing less than $1 
billion in loans annually to larger companies with billions of dollars in annual loan 
production,” Kider said. “We scope our review projects to the individual business models 
and needs of our clients, and generally include all applicable statutes and regulations 
that are relevant to a company’s business model.” 
 
These review projects typically require three to four months to complete. A project starts 
with a pre-visit data review and analysis of a company’s business model, loan data, 
internal policies and procedures, advertising, and licensing and registration, among 
other company-specific information. 
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Then WBK performs an onsite inspection at the client that includes interviews with 
senior management, departmental managers, compliance department and underwriting 
employees, as well as people in loan processing and secondary marketing. During the 
visit WBK will review company information in accordance with published regulatory 
examination guidelines. 
 
In the final phase, WBK drafts a written report that includes a summary of the 
company’s performance and a review of the compliance management system. The 
report is drafted in the CFPB’s format, and responds to the same questions and areas 
of inquiry that CFPB examiners are required to address. 
 
For more information on WBK’s Regulatory Compliance Review projects, please contact 
Weiner Brodsky Kider PC at 202-628-2000. And for more details on specific findings in 
the CFPB’s Supervisory Highlights, see WBK’s article on loan origination findings in this 
newsletter. 
 
 
New WBK Workbook Helps Lenders Make Complex TRID Rule Understandable 
 
In less than 100 business days the TILA/RESPA Integrated Disclosure Rule goes into 
effect on August 1, 2015. The rule will change the business process in the mortgage 
industry as we’ve known it for more than 30 years. Are you prepared for the significant 
changes that TRID may pose to your origination and closing processes beyond 
presenting consumers with two new disclosure forms, the Loan Estimate and Closing 
Disclosure? 
 
Weiner Brodsky Kider PC recently held exclusive TRID Workshops for clients in 
Washington and Dallas, which provided an overview and understanding of the key 
elements of TRID, and how the rule will affect the policies, procedures and training 
implemented by mortgage lenders. 
 
The firm now has made available the WBK TRID Workbook, which covers integrated 
disclosure readiness as the workshops did, from pre-application to post-closing under 
TRID. Click here to purchase a copy for $250. 
 
“The WBK TRID Workbook breaks down an unnecessarily complex rule in a 
straightforward way, making the seemingly daunting task of understanding the process 
changes mandated by this rule much more manageable,” said Mitchel Kider, chairman 
and managing partner of Weiner Brodsky Kider PC. 
 
Kider noted that the workbook contains the rule’s requirements in six different sections 
providing commentaries with numerous cross references. The TRID workbook 
addresses key topics by consolidating related provisions together in one place. 
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The WBK TRID Workshops provided insights into the rule’s requirements that must be 
implemented at each stage of the origination process. For example, lenders must 
understand when a mortgage application is considered to have been received under the 
rule, which triggers the requirement to deliver the new Loan Estimate form to the 
consumer, among other potential disclosures. 
 
“We put a team of our top federal regulatory attorneys together to study the TRID rule 
and translate it in a way that is useful to our clients when implementing the new 
requirements,” Kider said. “We structured each workshop as a roundtable of less than 
30 participants to facilitate discussion, which allowed everyone to learn from the 
attorneys and each other the best ways to handle what’s required on a more practical, 
real-life level.” 
 
Mortgage lenders in general are ultimately responsible for the new disclosures and will 
have to develop or amend their procedures for working with and overseeing mortgage 
brokers and settlement agents in the new regulatory environment. How do lenders 
handle revisions to the Loan Estimate and Closing Disclosure forms? What constitutes 
good faith and tolerance under the rule? The WBK Workbook can assist lenders in their 
efforts to understand these and other implementation and compliance issues. 
 
The rule also will affect the training of loan officers and other employees, including not 
only how to complete and provide the new disclosure forms, but also in how they 
interact with consumers from day one. 
 
And TRID is spurring significant changes in technology platforms. Lenders should make 
sure that they are not solely relying on vendors to determine how the new disclosures 
will be populated and how they will be integrated with the lenders’ loan origination 
systems. There is too much at stake with compliance to not be on top of all levels of 
implementing TRID. 
 
Lenders and others in the industry must be ready for TRID on its effective date. The 
CFPB has indicated that there will be no delay in enforcing the rule, no grace period of a 
few months to get adjusted. It’s important that you—including your policies, procedures, 
training, third-party service provider relationships and any other affected business 
processes—are prepared to implement the rule as of August 1, 2015.  
 
 
CFPB Says No Delay in TRID Enforcement 
 
You should be ready. That, in essence, is the message from CFPB Director Richard 
Cordray to mortgage lenders and others in the industry concerning the CFPB’s 
enforcement of the TILA/RESPA Integrated Disclosure Rule when it goes into effect on 
August 1, 2015. 
 
Testifying at a hearing of the House Committee on Financial Services on March 3, 
Cordray pointed out that the industry will have had 21 months, from when the final rule 
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was issued in November 2013 until its effective date, to prepare for the changes in the 
mortgage process under TRID, such as delivery of the two new disclosure forms. Under 
TRID, the Loan Estimate replaces the Good Faith Estimate and initial TILA disclosures, 
and the Closing Disclosure replaces the HUD-1 and final TILA disclosures. 
 
Cordray told committee members that the CFPB “won’t come in day one and bring the 
hammer down, but people should take the August 1 date seriously.” 
 
On the day of the hearing some in the industry called for the CFPB to follow a restrained 
enforcement period after TRID goes into effect. The American Land Title Association 
(ALTA) urged the CFPB to announce a five-month enforcement grace period so 
companies making a good-faith effort can adjust their new business processes to 
comply with TRID. 
 
As an example, ALTA noted that when HUD revised the GFE and HUD-1 forms in 2010 
it exercised a four-month restrained enforcement period.  
 
Cordray testified that the CFPB has done extensive work in preparing companies for 
TRID “by providing tools and resources to assist industry in implementing our final rule 
to consolidate and streamline mortgage disclosure forms at both the application stage 
and the closing stage.” 
 
But TRID requires lenders to make significant changes to their policies and procedures, 
technology platforms and business operations. The rule also redefines the mortgage 
process in many areas, from pre-application to post-closing, and disclosure timelines. 
 
Because the creditor is ultimately responsible for compliance with TRID disclosure 
requirements, TRID implementation also affects the relationships between lenders and 
vendors, mortgage brokers, settlement agents and others. 
 
 
Antonakes: How CFPB Looks at Supervision and Enforcement 
 
By focusing on risks to consumers rather than risks to institutions, the CFPB places a 
strong emphasis on consumer compliance management systems when conducting 
examinations “to ensure that regulated institutions adapt their controls to their business 
strategies and operational complexity,” according to Steven Antonakes, CFPB Deputy 
Director. 
 
In a recent speech, Antonakes said the CFPB puts a priority on its supervisory 
responsibilities based on product lines at regulated institutions rather than trying to visit 
every institution under its regulatory authority on a set, regular schedule. This enables 
the CFPB to compare product lines, such as mortgage origination or servicing, across 
institutions, charters or licenses. 
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The CFPB evaluates each product line based on the potential consumer harm related to 
a particular market, the size of the product market, the supervised entity’s market share, 
and operational risks, among other factors. 
 
Antonakes, who also heads the CFPB’s Division of Supervision, Enforcement and Fair 
Lending, pointed out that the CFPB’s priority is to assess risks to the consumer at two 
levels, the market level and the institution level. “At the market-wide level, we assess 
the risks to the consumer from the products and practices being followed in a particular 
market,” he said. 
 
“Some markets have stronger incentives to serve consumers than others,” he said. If 
consumers are unable to choose their provider of financial products or services, “their 
clout is limited and they lose their most important voice, the ability to vote with their 
feet.” 
 
That’s why the CFPB looks closely at financial relationships between two companies, as 
is found in mortgage servicing, because “consumers can become collateral damage to 
the economics that drives such markets.” 
 
He said the market for mortgage servicing “can and often has led to a suboptimal 
customer service experience.” 
 
The CFPB also places a priority on evaluating supervised institutions’ business models, 
recognizing that some company business models within a market are more harmful to 
consumers than others. Then the CFPB looks at the size of an institution’s market share 
within an individual product line. 
 
“We prioritize relatively larger players with a more dominant presence given their ability 
to impact more consumers than relatively small players,” Antonakes noted. The CFPB 
prioritizes relatively higher-risk institutional product lines within relatively higher-risk 
markets. 
 
The CFPB augments its focus on size in markets with what it calls “field and market 
intelligence.” This includes “both qualitative and quantitative factors for each institutional 
product line, such as the strength of compliance management systems, the existence of 
other regulatory actions, findings from our prior exams, metrics gathered from public 
reports, and the number and severity of consumer complaints we receive,” Antonakes 
said. 
 
The CFPB also supplements general field and market intelligence with information to 
identify fair lending risks as well.  
 
For many large and complex institutions, the CFPB likely will conduct several exams 
based on the company’s product lines and size of its market share. Antonakes noted, 
“Each examination has a distinct start and end date, and culminates with the issuance 
of a supervisory letter, which summarizes the examination activity, identifies any 
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violations of law, and may include corrective action that the management and board 
must take to effectuate compliance.” 
 
For smaller and less complex companies, the CFPB will conduct “an appropriately-
scoped” single point-in-time exam resulting in a single exam report, as well as an 
assigned compliance rating. 
 
Antonakes pointed out that if the CFPB establishes the correct risk priorities in its 
exams, and also examines non-banks that have not previously been subjected to 
federal supervision, “it is likely that a number of our examinations will yield findings that 
warrant some form of corrective action.” 
 
When looking at an institution’s violations, the CFPB takes into consideration their 
severity in the number of consumers affected, the magnitude of the harm and the nature 
of the violation. For example, the CFPB is more likely to pursue public enforcement 
action rather than confidential supervisory action, “if we identify improper foreclosures 
than slightly miscalculated APRs,” Antonakes said. 
 
The CFPB also considers the importance of deterrence in enforcement proceedings. “If 
we suspect a troubling practice is widespread, we may want to put the entire industry on 
notice through public enforcement actions,” he said. 
 
In determining whether to take public enforcement action or supervisory action, the 
CFPB considers an institution’s behavior after violations have occurred, including 
whether a company has cooperated with the CFPB, and if it is willing and able to 
comply going forward. 
 
“If an institution self-identified or self-corrected the violation,” Antonakes said, “this may 
tilt the balance in favor of using the supervisory tool, since we can have greater 
confidence that the informal action will still be carried out.” 
 
However, public enforcement action may be appropriate if a company “has been 
unwilling to take corrective action or if they have repeatedly been cited by the Bureau or 
another regulator for similar conduct,” he said. 
 
The CFPB also considers policy-focused factors, such as how it has treated similar 
violations in the past and other CFPB activity concerning problematic conduct, as well 
as how CFPB actions correlate with its broader priorities and goals,” Antonakes said. 
 
 
State Regulatory Developments 
 
Massachusetts Fines Mortgage Lender for Unapproved Branch Office 
 
In a consent order, the Massachusetts Division of Banks on February 27 fined a 
mortgage lender $5,000 for performing mortgage activities at an unapproved branch 
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office, a violation of state and federal regulations. The lender must put in place policies 
and procedures to make sure it never engages in the business of a mortgage lender 
again from an unauthorized location in the state. 
 
The terms of the consent order also require the lender to maintain a strong commitment 
to community development activities, as well as expanding its independent audits for 
compliance with state and federal laws, including fair lending regulations. 
 
Among other issues agreed to in the consent order, the lender must monitor how its 
mortgage lending is distributed in Massachusetts. It also must provide notice to 
mortgage applicants whose applications have been denied of their right to appeal under 
state law. In addition, the lender must ensure that it provides timely servicing disclosure 
statements under the requirements of CFPB regulations. 
 
The consent order is available here: http://www.mass.gov/ocabr/banking-and-
finance/laws-and-regulations/enforcement-actions/2015-dob-enforcement-
actions/village02272015.html 
 
 
Utah Amends Licensing Procedures for Lending Managers 
 
The Utah Department of Real Estate on February 10, 2015 amended its licensing and 
registration procedures for lending managers. The new revisions add another option to 
the current two for applicants to demonstrate the experience required to obtain a license 
as a lending manager. 
 
The new option requires an applicant to have 10 years of full-time experience within the 
past 12 years as a loan manager in the residential mortgage industry. The applicant 
must provide evidence of having directly supervised no less than five licensed mortgage 
loan originators. 
 
The five MLOs supervised by the applicant may change over time as long as the 
applicant continuously supervised five licensed MLOs during the 10-year period. In 
addition, the applicant must provide evidence of personally originating a minimum of 15 
first-lien residential mortgages within the past five years. 
 
Also, a lending manager applicant now may request written approval from the DRE to 
engage in the pre-licensing education prior to providing evidence of experience if the 
individual affirms the following: 
 

1. The current employment status of the applicant could be affected by 
documenting his or her work experience. 

2. The applicant requests approval to proceed with the pre-licensing education 
despite not having the required experience. 

3. The applicant understands that if the DRE approves his or her request to take the 
pre-licensing education, he or she will assume the risk of the time and expense 
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of the pre-licensing education, testing and application fee with no assurance that 
the individual has the required work experience to qualify as a lending manager. 

 
The amended licensing and registration procedures too effect on February 10, 
2015.  
 
 
Wyoming Expands Privacy Protections 
 
The Wyoming legislature on March 2, 2015 passed legislation expanding the scope of 
protection available to Wyoming consumers under the state’s Consumer Protection Act. 
 
The legislation regarding personal identifying information will take effect on July 
1, 2015.  If the governor signs the legislation on data breach notification 
requirements, it also will take effect on July 1, 2015. 
 
Data Breach Notification Requirements 
 
The legislation imposes additional data breach notification requirements on individuals 
and commercial entities. The notice of data breach now must be clear and conspicuous, 
and must include, at a minimum, the following. 
 

• The types of personal identifying information that were or are reasonably 
believed to have been the subject of the breach. 

• A general description of the breach incident. 
• The approximate date of the breach of security, if that information is reasonably 

possible to determine at the time the notice is provided. 
• In general terms, the actions taken by the individual or commercial entity to 

protect the system containing the personal identifying information from further 
breaches. 

• Advice that directs the person to remain vigilant by reviewing account statements 
and monitoring credit reports. 

• Whether notification was delayed as a result of a law enforcement investigation, 
if that information is reasonably possible to determine at the time the notice is 
provided. 

 
A covered entity or business associate that is subject to and complies with the Health 
Insurance Portability and Accountability Act and its implementing regulations, and who 
notifies affected Wyoming customers or entities in compliance with the act is deemed to 
be in compliance with these data breach notification requirements. 
 
Personal Identifying Information 
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The legislation also amends and expands the definition of “personal identifying 
information.”  The expanded term will now include the following. 
 

• Name 
• Address 
• Telephone number 
• Social Security number 
• Driver’s license number 
• Account number, credit card number or debit card number in combination with 

any security code, access code or password that would allow access to a 
financial account of the person 

• Tribal identification card 
• Federal or state government issued identification card 
• Shared secrets or security tokens that are known to be used for data-based 

authentication 
• A username or email address, in combination with a password or security 

question and answer that would permit access to an online account 
• A birth or marriage certificate 
• Medical information, meaning a person’s medical history, mental or physical 

condition, or medical treatment or diagnosis by a health care professional 
• Health insurance information, meaning a person’s health insurance policy 

number or subscriber identification number, any unique identifier used by a 
health insurer to identify the person or information related to a person’s 
application and claims history 

• Unique biometric data, meaning data generated from measurements or analysis 
of human body characteristics for authentication purposes 

• An individual taxpayer identification number 
 
The legislation removes certain information that used to be included in the definition of 
personal identifying information, including place of employment, employee identification 
number and mother’s maiden name. 
 
 
Litigation Developments 

Court Allows CFPB to Pursue RESPA Kickback Case Despite HUD’s Discredited 
Policy Statement 
 
In Carter v. Welles-Bowen Realty, Inc., the Sixth Circuit Court held that HUD could not, 
through a statement of policy, effectively add additional requirements to the statutory 
affiliated business arrangements (ABA) safe harbor of RESPA. 
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A month before Carter was decided, the CFPB sued a law firm over its business 
arrangements with title insurance companies. In that case—CFPB v. Borders & 
Borders, PLC—the CFPB’s complaint against the law firm tracked HUD’s policy 
statement, but the trial court refused to dismiss the lawsuit against the law firm after the 
Carter opinion was issued. 
 
This development suggests that HUD’s policy statement may have some bearing on 
RESPA liability under ABAs, even if it “does not speak ‘with the force of law.”  
 
RESPA prohibits the referral of any settlement service associated with a federally-
related mortgage loan in which a person gives or receives “any fee, kickback, or thing of 
value.” In 1983, Congress created a safe harbor from RESPA referral liability for ABAs.  
The safe harbor exempts referrals from liability when the person making the referral has 
an “indirect relationship with or a direct or beneficial ownership interest of more than 1 
percent of the settlement-service provider receiving the referral.” 
 
The statute specifies three requirements to qualify for the ABA safe harbor: the referral 
must be disclosed to the borrower; the borrower must be allowed to reject the referral; 
and, any value received from the referral must be “a return on the ownership interest or 
franchise relationship.” 
 
HUD issued Statement of Policy 1996-2, Regarding Sham Controlled Business 
Arrangements, which addressed a perceived problem for some ABAs. The policy 
statement requires: “[T]he entity receiving the referrals of settlement service business 
must be a . . . bona fide provider of settlement services.” (emphasis added). 
 
The policy statement lists 10 factors that determine whether an ABA is bona fide or a 
“sham,” such as whether the provider has sufficient initial capital and net worth, its own 
employees, and the same business address as one of the parent providers. Nothing in 
the ABA provisions of RESPA, however, include any of the requirements listed in the 
policy statement.  
 
Under Dodd-Frank, the CFPB replaced HUD as the agency with RESPA enforcement 
responsibilities, which it exercised in CFPB v. Borders and Borders, PLC. Notably, the 
complaint tracked the 10 factors of the policy statement in pleading that the defendants 
had not met the ABA safe harbor in referring buyers or sellers to title insurance entities, 
which the law firm operated jointly with local real estate professionals. 
 
According to the complaint, the law firm subsequently received “substantial payments” 
for the services provided by the joint ventures that were not legitimate returns on 
ownership interests.     
 
One month after Borders was filed, the Sixth Circuit issued its Carter opinion. After 
Carter, the Borders defendants vigorously argued that the CFPB’s RESPA claim should 
be dismissed, because the CFPB’s complaint relied heavily on facts relevant to the 10 
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factors of the policy statement—factors firmly rejected by the Sixth Circuit.  Surprisingly, 
the district court was not persuaded.   
 
The CFPB argued that its theory of RESPA liability did not rely on the policy statement. 
Rather, the complaint alleged the defendants simply did not meet RESPA’s ABA safe 
harbor elements. The court denied the defendants’ motion, finding that the CFPB’s 
allegations were plausible enough to show the defendants did not meet the three ABA 
safe harbor elements, without relying on the policy statement. 
 
The court’s explanation, though, is curious.  When discussing why the CFPB adequately 
alleged the three ABA safe harbor elements had not been met, the court relied on 
allegations from the complaint that concerned the 10 factors of the policy statement.  
 
It is important to note that the district court’s denial of the defendant’s motion is not a 
finding of wrongdoing on the part of Borders & Borders. But the ruling does allow the 
case to continue on the basis of allegations that rely on the policy statement, which is 
odd in the context of the Carter opinion. 
 
Weiner Brodsky Kider regularly represents mortgage lenders and servicers throughout 
the United States in defense of claims for alleged violations of federal and state laws. 
 
 
 
This Financial Services Update is for general information purposes only and is not in any way intended, 
nor shall it be construed, as legal advice, legal opinion or any other advice on any specific facts or 
circumstances. No person or entity (“Person”) should act or refrain from acting upon this information 
without seeking professional advice.  No Person may rely on this information or its applicability to any 
specific circumstances.  The information in this Financial Services Update is in no instance to be taken as 
an indication of completeness, applicability to a particular situation, or an indication of future 
developments or results.   
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