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SUMMARIES 
 
Federal Regulatory Developments  
 
HUD Sets New Effective Date for HECM Financial Assessment Requirements  
 
HUD announced on February 26, 2015 in Mortgagee Letter 2015-06 (ML 15-06) that the 
new Financial Assessment requirements for the FHA-insured Home Equity Conversion 
Mortgage (HECM) will go into effect for HECMs with case numbers issued on or after 
April 27, 2015. Previously HUD had set March 2, 2015 as the original effective date. 
 
HUD introduced the new HECM requirements on November 10, 2014 in Mortgagee 
Letter 2014-21 (ML 14-21) and Mortgagee Letter 2014-22 (ML 14-22). In ML 15-06, 
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HUD noted that the original March 2, 2015 effective date was postponed to April 27, 
2015 due to a delay in implementing certain system enhancements required to support 
the policies published in ML 14-21 and ML 14-22. 
 
The HECM Financial Assessment is a limited underwriting process that helps lenders 
determine each borrower’s willingness and capacity (i.e., ability) to satisfy his or her 
obligations under a HECM loan, including the ability to pay for hazard insurance and 
real estate taxes, and keeping the property in good repair. 
 
The full text of ML 15-06 can be found 
at: http://portal.hud.gov/hudportal/documents/huddoc?id=15-06ml.pdf.  
 
 
State Regulatory Developments 
 
Rhode Island to License Third-Party Loan Servicers 
 
Rhode Island recently amended its statute regulating financial institutions to require that 
debt collectors and third-party loan servicers obtain a license from the Department of 
Business Regulation. The revised statute will take effect on July 1, 2015. 
 
With the passage of House Bill 7997, Rhode Island will require that all persons who 
service a loan, directly or indirectly, as a third-party loan servicer must first obtain a 
license authorizing such activity. 
 
As revised, section 19-14-1 of the Rhode Island General Laws defines a “third-party 
loan servicer” to mean a person who, directly or indirectly, engages in the business of 
servicing a loan made to a resident of Rhode Island. It also includes servicing a loan 
secured by residential real estate located in Rhode Island for a personal, family or 
household purpose, owed or due, or asserted to be owed or due, to another. 
 
The term “servicing” is further defined to be someone who receives a scheduled 
periodic payment from a borrower pursuant to the terms of a loan. This includes 
amounts for escrow accounts, and making payments of principal and interest to the 
owner of the loan or other third-party, and other payments received from the borrower 
as may be required pursuant to the terms of the servicing loan documents or servicing 
contract. 
 
For FHA Home Equity Conversion Mortgages and other reverse mortgages, servicing 
means making payments to borrowers under the revised law. 
 
The statute sets the annual fee for a third-party loan servicer license at $1,100, which is 
the same amount required for a lender license. The minimum capital of $100,000 is the 
same too, as well as the required bond of $50,000.   
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Licensed third-party servicers are subject to additional requirements. A licensee must 
deposit funds collected from borrowers into one or more accounts maintained at a 
federally-insured depository, segregated from all other accounts of the licensee. The 
funds may not be used in connection with the licensee’s personal or business affairs.   
 
Funds may be drawn from the account in order to pay the owner of the loan or other 
third-party the principal, interest, and other payments as may be required by the terms 
of the loan document or servicing contract. The licensee also may withdraw funds from 
the account to pay itself commissions to which it is entitled for services actually 
performed. 
 
The licensee must maintain complete and accurate records of the account, including the 
source of all deposits, the nature and recipient of all disbursements, the date and 
amount of each transaction, and the name of the borrower. The third-party servicer also 
must retain records for three years after the final entry on a loan, which includes such 
books, accounts, records and data compilations as needed by the Department of 
Business Regulation to determine compliance with the provisions of the new law. These 
records must be made available to the department upon request.   
 
In addition to the affirmative requirements of the law, a number of acts and practices are 
prohibited for licensed third-party loan servicers. The following constitute violations of 
the act when committed by a licensee. 
   

• Directly or indirectly employing any scheme, device, or artifice to defraud or 
mislead borrowers or lenders or to defraud any person.  

• Engaging in any unfair or deceptive practice toward any person. 
• Obtaining property by fraud or misrepresentation.  
• Using any unfair or unconscionable means in servicing a loan.  
• Knowingly misapplying or recklessly applying loan payments to the outstanding 

balance of a loan.  
• Knowingly misapplying or recklessly applying payments to escrow accounts.  
• Requiring the unnecessary forced placement of insurance, when adequate 

insurance is currently in place.  
• Failing to provide loan payoff information within the time period set forth in 

chapter 19.  
• Charging excessive or unreasonable fees to provide loan payoff information.  
• Failing to manage and maintain escrow accounts in accordance with Rhode 

Island law. 
• Knowingly or recklessly providing inaccurate information to a credit bureau, 

thereby harming a consumer's credit worthiness.  
• Failing to report both the favorable and unfavorable payment history of the 

consumer to a nationally recognized consumer credit bureau at least annually, if 
the servicer regularly reports information to a credit bureau. 

• Collecting private mortgage insurance beyond the date for which it is required. 
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• Knowingly or recklessly facilitating the illegal foreclosure of real property 
collateral. 

• Knowingly or recklessly facilitating the illegal repossession of chattel collateral.  
• Failing to respond to consumer complaints in a timely manner.  
• Conducting any business covered by the act without holding a valid license as 

required thereunder, or assisting, or aiding and abetting any person in the 
conduct of such business without a valid license as required by the act. 

• Failing to comply with any federal or state law, rule, or other legally binding 
authority relating to the evaluation of loans for modification purposes or the 
modification of loans. 

• Failing to comply with the act, or the rules adopted under the act, or failing to 
comply with any orders or directives from the department, or failing to comply 
with any other state or federal law, including the regulations thereunder, 
applicable to any business authorized or conducted under the act. 

 
Finally, the statute provides certain exemptions from the third-party loan servicer 
licensing requirement, for any of the following. 
   

• A depository institution, or an affiliate or subsidiary of a depository institution, that 
is controlled by, or under common control with, the depository institution and 
subject to the regulatory authority of the primary regulator of that institution. 

• A lender licensed under the Rhode Island General Laws Licensed Activities Act 
that retains the servicing rights on a loan originally closed in the lender's name 
and subsequently sold, in whole or in part, to a third party, provided that the 
sections of the newly revised statute regarding segregated accounts, and 
prohibited acts and practices will apply to such lender. 

• A debt-management company licensed in Rhode Island when engaged in 
activities permitted pursuant to its debt-management license. 

• An attorney licensed in Rhode Island when collecting a debt on behalf of a client. 
• Bona-fide nonprofit organizations exempt from taxation under section 501(c) of 

the Internal Revenue Code which are approved by the U.S. Department of 
Housing and Urban Development as housing counseling agencies and have a 
physical location in Rhode Island, and lend state or federal funds. 

 
As noted above, these provisions will take effect on July 1, 2015. 
 
 
Litigation Developments 

Supreme Court Rules Agency Interpretation Does Not Require Rulemaking 
 
The U.S. Supreme Court this week unanimously held that a federal agency’s 
interpretation of its regulations does not require a formal notice and comment 
rulemaking, even if the interpretation is a dramatic change from the agency’s previous 
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interpretation. The result of the Court’s ruling is that mortgage loan officers are entitled 
to overtime pay under Department of Labor regulations. 
 
At issue in Perez v Mortgage Bankers Ass’n was a Department of Labor interpretation 
of its regulations, issued under the Fair Labor Standards Act of 1938. In 2006, the 
department changed its interpretation to exempt mortgage-loan officers from the 
requirement of overtime pay for hours worked in excess of 40 per week. The 
department changed that interpretation again in 2010, which was challenged by the 
Mortgage Bankers Association (MBA) and the case made its way to the Supreme Court. 
 
Relying on the D.C. Circuit’s opinion in Paralyzed Veterans of Am v. D.C. Arena L.P., 
the MBA argued that the department’s FSLA regulations, which were adopted in 2004 
through notice and comment rulemaking, were given a definitive interpretation by the 
department in 2006. 
 
MBA asserted that the new interpretation in 2010 required a notice and comment 
process, because the department had effectively amended its rule through the new 
interpretation, which differed significantly from its previous interpretation. 
 
Notably, the opinion letter in 2006 had been requested by MBA, and stated mortgage 
loan officers qualified for the “administrative exemption” under the 2004 regulations.  
The department then reversed itself in 2010, finding that mortgage loan officers did not 
qualify for the administrative exemption – a position actually more consistent with the 
department’s previous interpretations in 1999 and 2001. 
 
The district court found in favor of the department on summary judgment, but MBA was 
successful in getting the summary judgment reversed by the D.C. Court of Appeals. 
However, the Supreme Court decided that the Court of Appeal’s reliance on Paralyzed 
Veterans was misplaced. 
 
The Court determined that Section 4 of the Administrative Procedure Act squarely 
controlled, explaining that the section explicitly exempted “interpretive rules” from the 
notice and comment process. In its ruling, the Court also pointed out that the APA 
specifies the extent of judicial review, which was effectively, and improperly, expanded 
by the Paralyzed Veterans opinion. 
 
Finally, the Court noted that interpretive rules do not have the force of law, further 
underscoring the lack of justification for a notice and comment process. And, to the 
extent that any agency’s change in an interpretation is applied inappropriately, the Court 
noted an aggrieved party can always seek relief under the arbitrary and capricious 
provisions of the APA. 
 
Significantly, all of the justices joined in the ruling that Paralyzed Veterans was wrongly 
decided. Three of the justices, however, issued concurring opinions, all of which 
indicated to one degree or another that the doctrine of judicial deference to agencies 
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interpreting their own regulations, as stated in Bowles v Seminole Rock and Sand Co. 
and Auer v Robbins, may be ripe for review. 
 
Justice Thomas issued the most extensive concurrence, and the most considerable 
condemnation of the judicial deference policy. Citing many historical precedents on the 
subject of separation of powers, Justice Thomas argued that the opinion in Seminole 
Rock “represents a transfer of judicial power to the Executive Branch [in violation of the 
Constitution], and it amounts to an erosion of the judicial obligation to serve as a ‘check’ 
on the political branches.” 
 
It will be interesting to see if the Court takes a case with this issue of administrative law 
in the near future.  
 
Weiner Brodsky Kider PC regularly represents mortgage lenders and servicers 
throughout the United States before federal and state administrative agencies. 

Court Finds Arranging for Settlement Services and Markups Does Not Violate 
RESPA 
 
The U.S. Court of Appeals for the Eleventh Circuit recently decided that two settlement 
service fees had not been improperly shared or marked-up in violation of RESPA. 
 
In Clements v. LSI Title Agency, the court, relying on what the plaintiff asserted, as well 
as the language and logic of the Supreme Court’s opinion in Freeman v. Quicken 
Loans, found that all of the defendants performed a service for which they could be 
compensated, and none of them received something of value for which they did not 
perform a service. 
 
The plaintiff had refinanced her mortgage and then brought a putative class action 
against: the title agency, a law firm hired by the title agency, and an individual attorney. 
Two settlement fees charged by the title agency were at issue: $300 for settlement 
services and $125 for "government recording charges." 
 
In the case, the plaintiff argued that both fees violated RESPA Section 8(b). The $300 
fee was improperly split among the defendants and a non-defendant attorney who 
witnessed the actual closing of the loan, because the title agency was not properly 
licensed under Georgia law. The $125 fee was improperly marked up $80 by the title 
agency, because the cost of the government recording charge was only $45. 
 
The district court dismissed all claims on the basis of standing, because the defendants 
showed that the plaintiff had received a credit for the closing costs, which included the 
$300 and $125 charges. 
 
However, the Eleventh Circuit determined that the plaintiff had standing, because she 
alleged a damage, even if the damage assertions could be shown to be invalid. Yet the 
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dismissal was affirmed on other grounds and remanded for disposition of the state law 
claims. 
 
The plaintiff asserted that the title agency could not receive the $300 fee under Georgia 
law, because only a licensed attorney could perform the settlement in the state.  
Consequently, the title agency's services were only “nominal” and limited merely to 
finding a licensed attorney to conduct the settlement. 
 
The Eleventh Circuit found, however, that a valid clam had not been stated. “Nominal” 
services were not the same as no services. And arranging for a settlement is 
considered a service for which compensation can be provided under RESPA, even if 
the compensation violates Georgia law. 
 
The analysis for the $125 fee was a bit different. The court explained that a markup 
involves a payment by a service provider to a third party, who has performed a service 
for that fee. 
 
Correspondingly, when the third party does not pay anything to the service provider, 
which is the case for a pure "mark-up," the service provider has not accepted anything 
of value, for no service has been performed within the meaning of RESPA. 
 
The court recognized that this holding did not square with some of the language in one 
of its former opinions, Sosa v. Chase Manhattan Mortg. Corp., but found the language 
and logic of Freeman to be controlling. Similarly, opinions to the contrary in other 
circuits had not addressed the issue subsequent to Freeman and were no longer 
persuasive. 
 
Weiner Brodsky Kider regularly represents mortgage lenders and servicers throughout 
the United States, for matters involving claims for alleged violations of federal and state 
laws. 
 
 
 
This Financial Services Update is for general information purposes only and is not in any way intended, 
nor shall it be construed, as legal advice, legal opinion or any other advice on any specific facts or 
circumstances. No person or entity (“Person”) should act or refrain from acting upon this information 
without seeking professional advice.  No Person may rely on this information or its applicability to any 
specific circumstances.  The information in this Financial Services Update is in no instance to be taken as 
an indication of completeness, applicability to a particular situation, or an indication of future 
developments or results.   
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