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New York Attorney General’s Motion to Enforce National Servicing Settlement Rejected 
on Basis of “Penny Ante” Violations 
 
 
WBK News 
 
Jim Milano will participate on several panels addressing regulatory compliance issues 
in manufactured housing lending at the upcoming MHI Annual Meeting being held from 
February 8-10 in New Orleans, LA.   For more information contact Jim at 
milano@thewbkfirm.com.  
 
Jack Konyk will present an overview of the impending TILA/RESPA Integration 
changes at the joint industry event of the Oklahoma MBA and the Oklahoma 
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Association of Realtors on February 12 in Oklahoma City, OK.  For more information 
contact Jack at konyk@thewbkfirm.com.  
 
Mitch Kider will lead a panel session titled “What to Expect from Enforcement Actions” 
at MBA’s National Mortgage Servicing Conference on February 24 at 2:00 pm in Dallas, 
TX.  For more information and to register go to:  
http://events.mortgagebankers.org/Servicing2015/default.html.  
 
 
SUMMARIES 
 
Federal Regulatory Developments  
 
CFPB Highlights Restrictions on Use of Confidential Supervisory Information 
 
The CFPB issued Compliance Bulletin 2015-01 (Bulletin) that reminds financial 
institutions about the CFPB’s existing regulations on disclosure of confidential 
supervisory information (CSI) and provides additional guidance on the use of private 
confidentiality and non-disclosure agreements (NDA).  Subject to certain limited 
exceptions, supervised financial institutions and others in possession of CSI may not 
disclose CSI to third parties.  Further, the CFPB stated that NDAs neither impact the 
CFPB’s authority to obtain this information from covered persons, nor alter the 
prohibition on disclosure of CSI to third parties. 
 
According to the Bulletin and the CFPB’s regulations, examples of CSI include the 
following: 
 

 CFPB examination reports, supervisory letters, and inspection, visitation, and 
compliance reports. 

 All information contained in, derived from, or related to those documents, 
including an institution’s Supervisory Compliance rating. 

 Any communications between the CFPB and the supervised financial institution 
related to the CFPB’s examination of the institution or other supervisory activities.  

 Other information created by the CFPB in the exercise of its supervisory 
authority. 

 Any workpapers or other documentation that CFPB examiners have prepared in 
the course of an examination.  

 Supervisory information requests from the CFPB to a supervised financial 
institution, along with the institution’s responses.  

 Any CFPB supervisory actions, such as an MOU between the CFPB and an 
institution, and related submissions and correspondence. 

 
Exceptions to the prohibition against disclosing CSI to third parties include, among other 
things, disclosure to legal counsel, certified public accountants, contractors, consultants, 
or service providers.  In addition, an institution may disclose CSI to its affiliates and the 
directors, officers, trustees, members, general partners, or employees of the institution 
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or its affiliate, to the extent disclosure is relevant to the performance of the individuals’ 
assigned duties.  In some cases, institutions may obtain prior written approval of the 
CFPB’s Associate Director for Supervision, Enforcement, and Fair Lending to disclose 
CSI to third parties. 
 
The Bulletin also notes that financial institutions and third parties sometimes enter into 
NDAs that: (1) restrict the institution from sharing information with a supervisory agency, 
such as the CFPB; and/or (2) require the institution to advise a third party when the 
institution shares information subject to the NDA with a supervisory agency. 
 
The CFPB stated that these provisions in NDAs do not alter or limit the CFPB’s 
supervisory authority or the supervised financial institution’s obligations regarding CSI.  
Thus, the CFPB stated that institutions should not attempt to use NDAs as the basis for 
refusing to provide information sought pursuant to supervisory authority.  To emphasize 
this point, the CFPB stated that failure to provide information required by the CFPB is a 
violation of law for which the CFPB will pursue all available remedies.  In addition, the 
CFPB stated that an institution may risk violating the law if it relies on provisions of an 
NDA to justify disclosing CSI to third parties if disclosure is not otherwise permitted. 
 
The CFPB’s Compliance Bulletin 2015-01 is available at:  
http://files.consumerfinance.gov/f/201501_cfpb_compliance-bulletin_treatment-of-
confidential-supervisory-information.pdf.  
 
 
CFPB Proposes to Amend Mortgage Requirements for Small Creditors  
 
On January 29, 2015, the CFPB released a proposed rule to amend the mortgage rules 
for small creditors, including small creditors that operate predominantly in rural or 
underserved areas.  According to the CFPB, if finalized, the changes would increase the 
number of financial institutions able to offer certain types of mortgages in rural and 
underserved areas, and help small creditors adjust their business practices to comply 
with the mortgage rules.   
 
The CFPB’s definition of small creditors and rural and underserved areas affect 
requirements and exemptions provided in several of the CFPB’s mortgage rules, 
including the Ability to Repay Rule, the HOEPA Rule, and the Escrow Rule.  As a result 
of the CFPB’s ongoing study of the market and whether the requirements for small 
creditors should be adjusted, the CFPB’s proposed amendments would, among other 
things, make revisions regarding the following:  
 

 Increase the loan origination limit for determining small-creditor status (based 
on the preceding calendar year’s originations of the creditor and its affiliates) 
from 500 loans to 2,000 loans annually, excluding loans held in portfolio; 
 

 Include in the calculation of the asset limit for small-creditor status (i.e., less 
than $2 billion in assets, adjusted annually, as of the end of the preceding 
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calendar year) the assets of the creditor’s affiliates that originate mortgage 
loans;  

 

 Adjust the time period used in determining whether a creditor is operating 
predominantly in rural or underserved areas from any of the three preceding 
calendar years to the preceding calendar year; 

 

 Provide a grace period from calendar year to calendar year to allow a creditor 
that exceeded the origination limit, annual asset limit, and/or predominantly in 
rural or underserved areas threshold in the preceding calendar year to operate, 
in certain circumstances, as a small creditor with respect to applications 
received prior to April 1 of the current calendar year; 

 

 Expand the definition of “rural” to include a census block that is not in an urban 
area as defined by the U.S. Census Bureau; and   

 

 Extend the transition period in which small creditors can make qualified 
mortgages with balloon payments and high-cost mortgages with balloon 
payments, regardless of whether they operate predominantly in rural or 
underserved areas, from January 10, 2016 to April 1, 2016, giving creditors 
more time to understand how any changes will affect their status and to adjust 
their business practices accordingly.  

 
The proposed effective date for the amendments would be January 1, 2016.  Comments 
regarding the proposal are due March 30, 2015.   
 
The CFPB’s press release, which includes a link to the proposed rule, is available at: 
http://www.consumerfinance.gov/newsroom/cfpb-issues-proposal-to-facilitate-access-to-
credit-in-rural-and-underserved-areas/.  
 
 
FHA Posts "Other Participants" Sections of Single Family Handbook for Review 
and Comment 
 
On January 21, 2015, FHA posted two sections of the Other Participants in FHA 
Transactions sections of the Single Family Housing Policy Handbook (SF Handbook) 
(HUD Handbook 4000.1) for stakeholder review and feedback.   
 
Both draft sections contain information for "Other Participants," which include 203(k) 
Consultants, Direct Endorsement (DE) Underwriters, and Nonprofits.  The Doing 
Business with FHA—Other Participants in FHA Transactions section contains 
information regarding eligibility, approval, and recertification requirements for Other 
Participants.  The Quality Control, Oversight, and Compliance—Other Participants in 
FHA Transactions section contains information regarding the quality control, monitoring, 
and enforcement for the Other Participants.  
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Feedback is due by February 22, 2015.  The draft sections, along with instructions for 
submitting feedback, are posted on FHA's Single Family Housing Policy Drafting Table 
website, which is available at: 
http://portal.hud.gov/hudportal/HUD?src=/program_offices/housing/sfh/SFH_policy_draft
s.   
 
 
State Regulatory Developments  
 
Massachusetts Amends Its Truth in Lending Regulations 
 
The Massachusetts Division of Banks (“Division”) recently filed the final amendments to 
the Massachusetts Truth in Lending regulations (“MA TIL,” Mass. Regs. Code tit. 209, § 
32.00 et seq.). The Division states that the MA TIL is designed to promote the informed 
use of consumer credit by requiring disclosures about its terms and cost. 
See http://www.mass.gov/ocabr/banking-and-finance/laws-and-regulations/dob-
regulations/historical-info/finalamend209cmr32-01022014.html. The MA TIL also gives 
consumers the right to cancel certain transactions that involve a lien on a consumer's 
principal dwelling, regulates certain credit card practices, and provides a means for fair 
and timely resolution of credit billing disputes.   
 
The final amendments to the MA TIL generally provide that compliance with the federal 
TILA and Regulation Z constitutes compliance with the MA TIL. However, note that the 
MA TIL is different than the federal TILA in certain areas. For example, if a creditor fails 
to provide the borrower with the required notice and material disclosures, under the 
federal TILA, a borrower’s right of recession expires three (3) years after the occurrence 
giving rise to the right of rescission, or upon transfer of all of the consumer's interest in 
the property, or upon sale of the property, whichever occurs first. However, under the 
MA TIL, a borrower’s right of rescission expires four (4) years after the first occurrence 
of one of the aforementioned events provided under the federal TILA. In addition, 
although the MA TIL states that compliance with 12 C.F.R. § 1026.21(a provision under 
Regulation Z that requires creditors to refund credit balances in excess of $1) 
constitutes compliance with Mass. Regs. Code tit. 209, § 32.21; unlike the federal 
regulations, the MA TIL provides that a creditor who does not make the good faith effort 
to refund the credit balance must also pay to the consumer interest on the balance at an 
APR of 18%.  
 
Further, note that the MA TIL states that compliance with 12 C.F.R. § 1026.32(d) 
regarding limitations on high-cost mortgages constitutes compliance with Mass. Regs. 
Code tit. 209, § 32.32(4); provided, however, under the MA TIL, prepayment penalties 
are prohibited without exception and a due-on-demand clause is not prohibited in 
certain circumstances. In addition, with regard to points and fees, the MA TIL provides 
that definitions presented pursuant to 12 C.F.R. § 1026.32(b) are incorporated by 
reference as Mass. Regs. Code tit. 209, § 32.32(2); provided, however, private 
mortgage insurance is not excluded in the calculation of points and fees for purposes of 
Mass. Regs. Code tit. 209, § 32.32(1)(a)2. Moreover, the MA TIL provides that the 
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prohibited acts or practices pursuant to 12 C.F.R. § 1026.36 regarding loan originator 
compensation are also prohibited under Mass. Regs. Code tit. 209, § 32.36, and that 
compliance with 12 C.F.R. § 1026.43 regarding the borrower’s ability to repay the loan 
constitutes compliance with Mass. Regs. Code tit. 209, § 32.43. 
 
The Division explains that the purpose of the final amendments was to revise the MA 
TIL in a way to incorporate future federal changes while preserving the Massachusetts 
differences deemed more advantageous to consumers. Note that the amendments to 
the MA TIL became effective on January 2, 2015.   
 
The full text of the final amendments to the MA TIL can be found at: 
http://www.mass.gov/ocabr/docs/dob/209cmr32-01052014.pdf. 
 
 

Litigation Developments 

New York Attorney General’s Motion to Enforce National Servicing Settlement 
Rejected on Basis of “Penny Ante” Violations 
 
The United States District Court for the District of Columbia recently denied the New 
York Attorney General’s Request to enforce the National Servicing Settlement against 
Wells Fargo Bank, N.A., explaining that no party to the National Servicing Settlement 
envisioned “penny ante enforcement actions regarding compliance . . . .” 
 
The New York Attorney General was attempting to enforce the National Servicing 
Settlement based on violations of five separate notice requirements that occurred in 97 
of 450,000 loans subject to the agreement.  As the Court noted multiple times, this 
miniscule number amounts to .022% of the total number of loans serviced by Wells 
Fargo in New York. 
   
After determining that the National Servicing Settlement authorizes the New York 
Attorney General to initiate an enforcement action for purported breaches, the Court 
quickly denied the motion and dispatched the New York Attorney General’s arguments. 
The Court determined that the allegations sought relief for a breach of contract, and as 
such must state a plausible claim for relief under Fed. R. Civ. P. 12(b)(6).   
 
The Court also found that absolute perfection is not required by the National Servicing 
Settlement.  Allowing the New York Attorney General to bring such a breach of contract 
action “to enforce failures to comply with the Servicing Standards that are so 
insubstantial would open the floodgates to lawsuits, running afoul of the core purpose” 
of the National Servicing Settlement.  Because the allegations of breach were so 
insignificant, the New York Attorney General’s contract action failed to state a claim. 
 
WBK regularly represents mortgage servicers nationwide in state and federal courts. 
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This Financial Services Update is for general information purposes only and is not in any way intended, 
nor shall it be construed, as legal advice, legal opinion or any other advice on any specific facts or 
circumstances. No person or entity (“Person”) should act or refrain from acting upon this information 
without seeking professional advice.  No Person may rely on this information or its applicability to any 
specific circumstances.  The information in this Financial Services Update is in no instance to be taken as 
an indication of completeness, applicability to a particular situation, or an indication of future 
developments or results.   


