
Recent Developments in PACE Financing

By James Milano and Peter Cockrell*

INTRODUCTION

Property Assessed Clean Energy (“PACE”) financing allows property owners to
finance the cost of energy or other eligible improvements on a property and pay

for those improvements by entering into a voluntary agreement to place a special

assessment on the property. This survey provides an overview of residential
PACE financing,1 how it works, and the difficulties presented to mortgage lend-

ers by the lien priority, which is an essential feature of PACE financing. This sur-

vey also discusses recent changes in California law governing PACE financing
and case law developments. At the federal level, PACE financing has been

made subject to the ability-to-repay requirements of the Truth in Lending Act

(“TILA”) under rules to be adopted by the Bureau of Consumer Financial Protec-
tion (“CFPB”). Finally, this survey provides an overview of federal agencies’ rules

and limitations on agency-purchased or -insured loans where a PACE lien on the

property is also present.

THE PACE FINANCING PROGRAM

In 2008, the California legislature enabled the first PACE programs.2 Like
PACE-enabling legislation later enacted in other states, the California law permit-

ted California cities and counties to create special assessment districts that allow

for the financing of public improvements, and the City of Berkeley established
the first PACE program in November 2008.3 Within such districts, local govern-

ments may assess special levies on properties in order to finance improvements

that benefit those properties subject to the assessment.4 Although special assess-

* James Milano is a member in the Washington, D.C. office of Weiner Brodsky Kider PC. Peter
Cockrell is an associate in the Washington, D.C. office of McGlinchey Stafford PLLC. The views ex-
pressed in this survey are those of the authors alone.
1. PACE programs also exist for commercial real estate. This survey only addresses residential

PACE programs.
2. CAL. STS. & HIGH. CODE §§ 5898.10–5954 (Deering Supp. 2018); see Michael A. Wrapp, Note,

Property Assessed Clean Energy (PACE): Victim of Loan Giants or Way of the Future?, 27 NOTRE DAME J.L.
ETHICS & PUB. POL’Y 273, 278 (2013).
3. Wrapp, supra note 2, at 278; see Jason R. Wiener & Christian Alexander, On-Site Renewable Energy

and Public Finance: How and Why Municipal Bond Financing Is the Key to Propagating Access to On-Site Re-
newable Energy and Energy Efficiency, 26 SANTA CLARA COMPUTER & HIGH TECH L.J. 559, 568–70 (2010).
4. See Wrapp, supra note 2, at 278.
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ments have historically been used for improvements like roads,5 the PACE-
enabling legislation was meant to facilitate financing of energy-efficiency im-

provements like solar panels.6 Residential PACE programs are now authorized

in twenty-one states,7 but as of May 2018, reportedly only three states had active
programs: California, Florida, and Missouri.8 In those states, approximately

220,000 homeowners had PACE liens worth more than $5 billion.9

In the California PACE program, a local governmental entity enters into an
agreement with a PACE program administrator that facilitates financing of energy

or other improvements on local properties.10 The property owner purchases the

improvements from a contractor.11 The program administrator provides funding
for the purchase that it has obtained through either the sale of municipal bonds

or a private market financing source.12 The property owner then repays the cost

of the improvements by entering into a voluntary contractual property assess-
ment with the local government or the program administrator.13 The assessment

gives rise to a lien to secure repayment that, like local property taxes, is superior

to other liens on the property.14 The local government then collects PACE as-
sessment payments through the county tax collector, with the PACE assessment

generally appearing as a separate line item on the property owner’s tax assess-

ment bill.15 Because the obligation is an assessment against the property and
not a personal obligation of the property owner, PACE financing structured in

5. NAT’L RES. DEF. COUNCIL ET AL., HELPING ACHIEVE ENVIRONMENTAL SUSTAINABILITY AND ENERGY INDE-
PENDENCE, IMPROVING HOMEOWNER CASH FLOW AND CREDIT PROFILE, PROTECTING MORTGAGE LENDERS, AND CRE-

ATING JOBS (May 3, 2010) [hereinafter WHITE PAPER], http://www.pacenation.us/wp-content/uploads/
2012/07/PACE-White-Paper-2010.pdf.

6. Wrapp, supra note 2, at 278–79.
7. Residential PACE Near You, PACENATION, http://pacenation.us/pace-programs/residential/ (last

visited Nov. 29, 2018) (mapping PACE-enabled jurisdictions); see, e.g., CAL. STS. & HIGH. CODE

§§ 5900–5954 (Deering Supp. 2018); FLA. STAT. § 163.08 (2017); MO. REV. STAT. §§ 67.2800–.2835
(2016).

8. Residential PACE Near You, PACENATION, http://pacenation.us/pace-programs/residential/ (last
visited Nov. 29, 2018).

9. PACE Market Data: Residential PACE, PACENATION, http://pacenation.us/pace-market-data/
#residential (last visited Nov. 29, 2018).
10. CAL. STS. & HIGH. CODE §§ 5898.20, 5902(a) (Deering Supp. 2018); A.B. 1284, 2017–2018

Leg., Reg. Sess. (Cal. 2017). There are federal guidelines for implementing residential PACE financing
programs. See U.S. DEP’T OF ENERGY, BEST PRACTICE GUIDELINES FOR RESIDENTIAL PACE FINANCING PROGRAMS

(Nov. 18, 2016) [hereinafter GUIDELINES], https://www.energy.gov/sites/prod/files/2016/11/f34/best-
practice-guidelines-RPACE.pdf.
11. PACE Lending Presents Serious Consumer and Industry Concerns, MORTGAGE BANKERS ASS’N, https://

www.mba.org/issues/residential-issues/property-assessed-clean-energy-(pace)-lending (last visited Aug. 10,
2018); see GUIDELINES, supra note 10, at 4.
12. See Bethany K. Speer, Funding Sources for Property Assessed Clean Energy (PACE) Programs,

NAT’L RENEWABLE ENERGY LABORATORY (June 30, 2010, 11:53 AM), https://financere.nrel.gov/finance/
content/funding-sources-property-assessed-clean-energy-pace-programs; see also GUIDELINES, supra
note 10, at 16 & tbl. 1 (charting sources of incentives and direct assistance).
13. See Wrapp, supra note 2, at 276.
14. See WHITE PAPER, supra note 5, at 23.
15. See Laurie S. Goodman & Jun Zhu, PACE Loans: Does Sale Value Reflect Improvements?, 21 J.

STRUCTURED FIN., WINTER 2016, at 4, 4.
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this manner is generally not considered to be an extension of credit even though
it is an obligation that places a lien on the property.16

Advocates of PACE financing programs hail them as a cost-effective means for

homeowners to finance energy-efficiency improvements that reduce a home-
owner’s energy expenses with the additional benefit of protecting the environ-

ment.17 They also point to statistics showing that residential properties with

PACE improvements have shown a positive premium at resale when compared
to non-PACE properties.18 However, there is also evidence that mortgages on

properties encumbered with PACE liens can be difficult to sell on the secondary

mortgage market.19

STATE LAW DEVELOPMENTS

California continues to be the PACE program pioneer. Two California statutes
enacted in 2017 added consumer protections for PACE financing to the existing

required disclosures and a cap (5 percent of market value) on the total amount of

any annual property taxes and assessments.20 Effective January 1, 2018, Senate
Bill 242 (“SB 242”) added a telephone confirmation requirement, a three-day

right to cancel, and marketing standards and reporting requirements for PACE

program administrators.21 Before a property owner executes an assessment con-
tract, the PACE program administrator must make an oral confirmation that at

least one owner of the property has a copy of certain required documents and

forms related to the assessment contract.22 The administrator must also provide
oral confirmation of the key terms of the assessment contract.23 These key terms

include the total estimated annual costs the property owner will have to pay

under the assessment contract and the total estimated average monthly amount
of funds the property owner would have to save to pay the annual costs under

the PACE assessment.24 The program administrator must record the oral confir-

mation and retain the recording for at least five years.25 The program adminis-
trator must ask whether the property owner would prefer that the oral confirma-

16. SeeWrapp, supra note 2, at 276; see also 12 C.F.R. pt. 1026, supp. I, cmt. 2(a)(14)-1(ii) (2018)
(“The following situations are not considered credit for purposes of the regulation . . . [t]ax liens, tax
assessments, court judgments, and court approvals of reaffirmation of debts in bankruptcy.”). Al-
though PACE financing is not an extension of credit, many PACE programs have chosen to provide
credit contract-like disclosures. See GUIDELINES, supra note 10, at 9.
17. See WHITE PAPER, supra note 5, at 7, 12–16.
18. See Goodman & Zhu, supra note 15, at 9 & tbls.1–2. The study found a PACE resale premium

ranging from $199 to $8,882. Id. at 13. The authors found that on average homeowners are able to
recover at least their full costs at resale. Id.
19. See Prentiss Cox, Keeping PACE?: The Case Against Property Assessed Clean Energy Financing Pro-

grams, 83 U. COLO. L. REV. 83, 86 (2011).
20. S.B. 242, 2017–2018 Leg., Reg. Sess. (Cal. 2017) (to be codified at CAL. STS. & HIGH. CODE

§§ 5900–5954 (Deering Supp. 2018)); A.B. 1284, 2017–2018 Leg., Reg. Sess. (Cal. 2017) (amending,
repealing, and adding various provisions to CAL. FIN. CODE).
21. CAL. STS. & HIGH. CODE §§ 5913, 5922, 5954 (Deering Supp. 2018).
22. Id. § 5913(a)(1).
23. Id.
24. Id. § 5913(a)(2)(D)–(E).
25. Id. § 5913(b).
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tion be provided in a language other than English, and if so, deliver the oral con-
firmation in the property owner’s preferred language.26

Among other marketing and anti-kickback provisions, SB 242 further provides

that a program administrator may not permit contractors to solicit property owners
on behalf of the program administrator unless the contractor is properly licensed

and in good standing, and the program administrator obtains the contractor’s writ-

ten agreement to act in accordance with all applicable laws, including advertising
and marketing laws and regulations.27 A program administrator may not provide

any direct or indirect cash payment or other thing of material value to a contractor

in excess of the actual price charged by the contractor to the property owner for the
sale and installation of efficiency improvements financed by an assessment con-

tract.28 SB 242 requires the program administrator to submit biannual reports to

the public agency regarding the assessment contracts that it has administered.29

Effective April 1, 2018, Assembly Bill 1284 (“AB 1284”) prohibits a program

administrator from approving an assessment contract for funding and recording

by a public agency unless the administrator makes a reasonable good-faith deter-
mination that the property owner has a reasonable ability to repay the PACE as-

sessment.30 Program administrators must also comply with the requirements of

the California Financial Information Privacy Act.31

Effective January 1, 2019, AB 1284 requires program administrators that

administer PACE programs on behalf of public agencies to be licensed by the

California Department of Business Oversight and to comply with the California
Financing Law’s licensure requirements similar to those that apply to a finance

lender or broker.32 AB 1284 will also require program administrators to establish

and maintain a process for the enrollment of PACE solicitors who are authorized
to solicit property owners to enter into assessment contracts,33 including requir-

ing them to meet specified minimum background checks.34 Program administra-

26. Id. § 5913(d) (cross-referencing CAL. CIV. CODE § 1632 (referencing Chinese, Korean, Spanish,
Tagalog, and Vietnamese)).
27. Id. § 5922. The bill did not define the term “contractor” but that term generally would include

a person who sells and installs any eligible improvement.
28. Id. § 5923(a).
29. Id. § 5954(a).
30. CAL. FIN. CODE § 22686 (Deering Supp. 2018). Such requirements may ultimately be preempted

by the Economic Growth, Regulatory Relief, and Consumer Protection Act. Pub. L. No. 115-174, 132
Stat. 1296 (2018); see infra notes 36–41 and accompanying text.
31. CAL. FIN. CODE § 22688 (Deering Supp. 2018) (cross-referencing California Financial Privacy

Act, CAL. FIN. CODE §§ 4050–4060).
32. See A.B. 1284, 2017–2018 Leg., Reg. Sess. (Cal. 2017) (to be codified at CAL. FIN. CODE

§§ 22100.5, 22102, 22104, 22106, 22107, 22109, 22152, 22153, 22155); see CAL. FIN. CODE

§ 22005 (Deering Supp. 2018) (defining “Commissioner” as the Commissioner of Business Oversight).
33. A.B. 1284, 2017–2018 Leg., Reg. Sess. (Cal. 2017) (to be codified at CAL. FIN. CODE § 22680).

Effective as of October 4, 2017, the bill defines “PACE solicitor” as a person authorized by a program
administrator to solicit a property owner to enter into an assessment contract. Id. (to be codified at
CAL. FIN. CODE § 22017(a)). The term would generally include contractors who sell and install eligible
improvements.
34. Id. (to be codified at CAL. FIN. CODE § 22680). The statute does not specify what type of back-

ground checks are required, but states that a program administrator may rely on a background check
conducted by the California Contractors’ State License Board to comply with this requirement. Id.
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tors will be required to establish and maintain a process to promote and evaluate
the solicitors’ compliance with applicable law and a training program for PACE

solicitors.35

FEDERAL LAW DEVELOPMENTS

The Economic Growth, Regulatory Relief, and Consumer Protection Act

(“Growth Act”),36 signed into law in May 2018, includes a provision amending

the TILA to subject PACE financing to ability-to-repay (“ATR”) requirements.37

The ATR provisions generally prohibit creditors from making a residential mort-

gage loan unless the creditor “makes a reasonable and good faith determination
based on verified and documented information that, at the time the loan is con-

summated, the consumer has a reasonable ability to repay the loan.”38 The

Growth Act does not detail how the ATR requirements apply to PACE financing
contracts, but instead requires the CFPB to prescribe regulations that apply the

ATR requirements to “Property Assessed Clean Energy financing.”39 “Property

Assessed Clean Energy financing” is defined under the Growth Act as “financing
to cover the costs of home improvements that results in a tax assessment on the

real property of the consumer.”40 The Growth Act provides that, in prescribing

these regulations, the CFPB “may collect such information and data that the
[CFPB] determines is necessary . . . [and] shall consult with State local govern-

ments and bond-issuing authorities.”41 No such regulations have been proposed

as of this writing.

FEDERAL LITIGATION DEVELOPMENTS

Some consumer lawsuits against PACE financing entities have advanced the

argument that PACE assessments should be treated as an extension of credit
and therefore be subject to state and federal consumer finance laws. In 2017,

the court, in In re Hero Loan Litigation,42 held that PACE assessments in Califor-

nia are not extensions of “credit” as defined under the TILA.43 The plaintiffs,
who had obtained energy efficiency improvements on their properties and fi-

nanced these improvements through PACE assessments, alleged that the PACE

program administrator had violated the TILA and the Home Ownership Equity
Protection Act (“HOEPA”) by not complying with their disclosure requirements

35. Id. (to be codified at CAL. FIN. CODE §§ 22680(e), 22681).
36. Economic Growth, Regulatory Relief, and Consumer Protection Act, Pub. L. No. 115-174, 132

Stat. 1296 (2018) (amending, among other titles, 12 U.S.C. and 15 U.S.C.).
37. Id. § 307.
38. 15 U.S.C. § 1639c(a)(1) (2018).
39. Economic Growth, Regulatory Relief, and Consumer Protection Act, Pub. L. No. 115-174, § 307,

132 Stat. 1296, 1347 (2018) (to be codified at 15 U.S.C. § 1639c(b)(3)(C)(ii)).
40. Id. (to be codified at 15 U.S.C. § 1639c(b)(3)(C)(i)).
41. Id. (to be codified at 15 U.S.C. § 1639c(b)(3)(C)(iii)).
42. No. ED-CV-16-02478-AB-KKx, 2017 WL 3038250, at *1, *4 (C.D. Cal. July 17, 2017).
43. Id. at *4; see TILA, 15 U.S.C. §§ 1601–1667f (2018).
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with respect to the PACE transaction.44 The defendant local governments and
PACE program administrator argued that the TILA and HOEPA claims should

be dismissed because the PACE assessments were not consumer credit transac-

tions subject to those statutes.45 The court found that a PACE assessment cannot
be considered a credit transaction under the TILA’s definition of “consumer

credit transaction.”46 The court stated that “the way tax assessments and

PACE assessments function simply do not satisfy the definition of ‘credit’ or ‘con-
sumer credit’: they are not debts of natural persons or even of entities, but in-

stead are assessed by local governments against real property.”47 Consequently,

the court concluded that, “[b]ecause California’s PACE assessments are tax as-
sessments, because the CFPB has stated that tax assessments are not credit,

and because this CFPB opinion as applied to PACE assessments is not demon-

strably irrational, PACE assessments are not ‘credit’ so they are not subject to reg-
ulation by TILA or HOEPA.”48 Notwithstanding the court’s holding in In re Hero

Loan Litigation, the Growth Act subjects PACE financing transactions to TILA’s

ATR requirements.49

FEDERAL AGENCY DEVELOPMENTS

In July 2010, the Federal Housing Finance Agency (“FHFA”), which oversees
government-sponsored entities (“GSE”) Fannie Mae and Freddie Mac, issued a

statement advising them to avoid buying residential mortgages that have PACE

liens in first-lien status.50 In 2013, the Ninth Circuit overturned an earlier dis-
trict court ruling and upheld the FHFA’s directive barring the GSEs from pur-

chasing such mortgages.51

In July 2016, the U.S. Department of Veterans Affairs (“VA”) issued a circular
establishing certain eligibility requirements for VA-guaranteed financing when a

PACE lien is present.52 Among other restrictions, the VA required lenders to en-

sure that PACE obligations remain subordinate to any VA-guaranteed loan unless

44. In re Hero Loan Litig., 2017 WL 3038250, at *1; see HOEPA, 15 U.S.C. § 1639 (2018).
45. In re Hero Loan Litig., 2017 WL 3038250, at *1.
46. Id. at *2–3 (interpreting TILA’s “residential mortgage loan,” which is defined to mean “any

consumer credit transaction . . . ,” 15 U.S.C. § 1602(cc)(5), and HOEPA’s “high-cost mortgage,”
which is defined to mean “a consumer credit transaction . . . ,” 15 U.S.C. § 1602(bb)).
47. Id. at *3 (citing 12 C.F.R. pt. 1026, supp. I, cmt. 2(a)(14)-1(ii)).
48. Id. at *4.
49. See supra notes 36–41 and accompanying text.
50. See FHFA Statement on Certain Energy Retrofit Loan Programs, FED. HOUS. FIN. AGENCY (July 6,

2010), https://www.fhfa.gov/Media/PublicAffairs/Pages/FHFA-Statement-on-Certain-Energy-Retrofit-
Loan-Programs.aspx; see also Statement of Acting Director, Edward J. DeMarco, on PACE Programs,
FED. HOUS. FIN. AGENCY (July 14, 2010), http://sonomacountyenergy.org/download/Municipal%
20Resources/Resources/PACE%20Legislation%20and%20Regulation/FHFA_Statement_071410.pdf
(“Homeowners should not be placed at risk by programs that alter lien priorities and fail to operate
with sound underwriting guidelines and consumer protections. Mortgage holders should not be
forced to absorb new credit risks after they have already purchased or guaranteed a mortgage.”).
51. Cty. of Sonoma v. Fed. Hous. Fin. Agency, 710 F.3d 987, 994–95 (9th Cir. 2013).
52. Circular 26-16-18: Property Assessed Clean Energy (PACE) Loan Processing, DEP’T VETERANS AF-

FAIRS (July 19, 2016), https://www.benefits.va.gov/HOMELOANS/documents/circulars/26_16_18.
pdf.
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an enumerated exception applied.53 Similarly, in July 2016, the U.S. Department
of Housing and Urban Development (“HUD”) updated its policies to permit the

Federal Housing Administration (“FHA”) to insure mortgages on property with

PACE liens if the lien was subordinate to any prior existing mortgage lien and
other requirements were met.54 However, this policy was short-lived because

HUD quickly reversed it in 2017 after the change of administration, making

properties under PACE obligations ineligible for FHA-insured forward mort-
gages and updating its Single Family Housing Policy Handbook to reflect the

change.55 Among other reasons for the reversal, HUD cited concerns about

the potential for increased losses to the Mutual Mortgage Insurance Fund due
to PACE lien priority in the event of default.56

CONCLUSION

PACE programs have gained popularity in some states for their ability to fi-

nance environmental and other improvements to a homeowner’s property. How-

ever, mortgage lenders reportedly have a difficult time identifying and monitor-
ing properties with PACE liens, as such liens are not always reflected on a title

insurance report, and servicers do not always receive notice that a PACE lien has

been placed on a property after a mortgage loan has been consummated. Due to
recent federal regulatory changes making properties encumbered by PACE obli-

gations held in first lien status ineligible for certain GSE programs, properties

with PACE liens will face increased resistance on the secondary mortgage mar-
ket. While the issue of homeowners’ ability to afford PACE projects has been ad-

dressed, ultimately, for PACE liens to interact with mortgage lending in a more

cohesive manner, there will need to be some means for subordinating PACE liens
to first mortgage loan liens.

53. Id. (“[T]he property shall not be subject to an enforceable claim (i.e., a lien) superior to the
VA-guaranteed loan for the full outstanding PACE obligation at any time. . . . The property may, how-
ever, be subject to an enforceable claim (i.e., a lien) that is superior to the VA-guaranteed loan for
delinquent regularly scheduled PACE special assessments.”).
54. Letter from Edward L. Golding, Principal Deputy Assistant Sec’y for Hous., U.S. Dep’t of Hous.

& Urban Dev., to All FHA-Approved Mortgagees et al. (July 19, 2016), https://www.hud.gov/sites/
documents/16-11ML.PDF (Mortgagee Letter 2016-11).
55. Letter from Dana T. Wade, Gen. Deputy Assistant Sec’y for Hous., U.S. Dep’t of Hous. &

Urban Dev., to All FHA-Approved Mortgagees et al. (Dec. 7, 2017), https://www.hud.gov/sites/
dfiles/OCHCO/documents/17-18ml.pdf (Mortgagee Letter 2017-18).
56. Id. at 2.
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