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The Equal Credit Opportunity Act prohibits discrimination "against
any applicant, with respect to any aspect of a credit transaction." In
addition to race, color, religion, sex and national origin, which Title
VII protects, ECOA also considers marital status, age and receipt of
public assistance income to be protected characteristics.

Pursuant to the Dodd-Frank Act, the Consumer Financial Protection
Bureau has rulemaking and enforcement authority under ECOA.

In April, the CFPB issued a final rule that made substantial
amendments to Regulation B, which implements ECOA. In response,
organizations focused on fair lending — the National Fair Housing
Alliance, Rise Economy, BLDS LLC and SolasAl — sued the CFPB in
the U.S. District Court for the District of Columbia, seeking to vacate
the agency's final rule.

According to the complaint, which was filed on May 27, the final rule
violates the Administrative Procedure Act, contravenes ECOA's text
and purpose, and the CFPB lacked authority to issue the final rule.

Given that these amendments to Regulation B modify long-standing Augustus Calabresi
fair lending principles, the outcome of the case could have a
significant impact on fair lending enforcement and compliance.

Nevertheless, other courts could interpret ECOA differently in suits filed against private
defendants, future presidential administrations could amend Regulation B and legislators
could amend ECOA.

Accordingly, even though the amendments became effective on July 21, fair lending
principles remain in flux.

Recent Amendments to Regulation B

In April, the CFPB issued a final rule that made three significant amendments to Regulation
B. The final rule largely mirrors the proposed rule, which the CFPB released in November
2025.

First, the final rule expressly states that ECOA does not provide for disparate impact
liability. By way of background, antidiscrimination statutes, such as ECOA, generally provide
for so-called disparate treatment liability.

Disparate treatment is intentional discrimination against a person because of that person's
protected characteristic, and it occurs when a facially neutral policy or action
disproportionately affects persons with a protected characteristic.

The U.S. Supreme Court has interpreted antidiscrimination statutes to provide for disparate
impact liability when the statutes' texts refer to the results of actions, and not just the
relevant actors' frames of mind. Based on these precedents, the CFPB reasoned that ECOA's
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text — unlike other statutes' texts — does not contain effects-based language referring to
an action's results.

Under the CFPB's interpretation, a creditor can be liable under ECOA only for an action that
constitutes disparate treatment. The final rule clarifies, though, that ECOA prohibits
discrimination on the basis of a facially neutral characteristic that is a proxy for a protected
characteristic.

Second, the final rule modifies what constitutes "discouragement" of an applicant or
prospective applicant under ECOA. Notably, discouragement cannot be based on business
decisions, such as where to open a new branch office or where to advertise or conduct
consumer outreach.

For example, advertising in one geographic area does not inherently constitute
discouragement of persons living in a different geographic area where the lender does not
advertise.

Relatedly, a creditor's statement must express a discriminatory preference or policy of
exclusion to be considered discouraging. For example, a creditor's otherwise neutral
statement directed at one group of persons cannot be considered discouragement of
another group of persons who were not the intended recipients.

Third, the final rule adds restrictions to special purpose credit programs, or SPCPs, which
are vehicles to provide credit to economically disadvantaged classes of persons. The final
rule prohibits a for-profit organization from establishing an SPCP using race, color, national
origin or sex as an eligibility criterion.

And an SPCP using religion, marital status, age or receipt of public assistance income as an
eligibility criterion must now satisfy stricter standards.

The amended regulations became effective on July 21, and the housing advocacy groups did
not file a motion to preliminarily enjoin them. The amendments will not, however, affect
SPCPs under which credit was extended before the effective date.

The Fair Lending Organizations' Complaint
The complaint advances six core legal theories under which the final rule is invalid.

First, the complaint advances that the final rule is arbitrary and capricious in violation of the
APA because it reversed long-standing prior principles without reasoned explanation or
supporting evidence. Notably, the CFPB did not make a single change between the proposed
rule and the final rule even though the CFPB received 64,000 comments.

Second, the complaint says the CFPB did not perform a meaningful cost-benefit analysis as
required by the Dodd-Frank Act. Section 1022(b)(2)(A) of the Dodd-Frank Act requires the
CFPB to consider the potential impacts, costs and benefits of a rule, including "potential
reduction of access by consumers to consumer financial products or services" and the
potential impact on depository institutions and credit unions with total assets of not more
than $10 billion.

And although the CFPB stated that the final rule will reduce compliance burdens, the
agency's new ECOA interpretation will complicate compliance because other laws still
provide for disparate impact liability.



Third, the complaint says the final rule contravenes the text and purpose of ECOA.
Commenters have observed that "the statutory purpose, the legislative history, and
longstanding judicial and agency interpretations all support the conclusion that ECOA
authorizes disparate-impact liability," according to the complaint.

Congress has also "effectively ratified judicial interpretations that ECOA authorizes
disparate-impact liability," commenters noted, because it has not amended the statute to
remove disparate impact liability even though it has made other amendments to the
statute.

Fourth, the complaint says the CFPB does not have authority to issue a rule that creates
safe harbors rendering certain broad statements — such as statements "in support of local
law enforcement" and suggestions that prospective homebuyers investigate "crime
statistics" — immune from liability under ECOA.

Because statements that appear facially neutral might carry underlying discriminatory
meaning, the CFPB does not have legal authority to make a blanket determination that
judges and juries may not consider such statements as they relate to an ECOA claim.

Fifth, the CFPB did not convene a panel to consider the final rule's potential impact on small
entities as required by the Small Business Regulatory Enforcement Fairness Act, according
to the complaint.

The complaint continues to say that the CFPB did not perform an initial or final regulatory
flexibility analysis to consider "significant alternatives to the proposed rule" to achieve the
same goals but that might "minimize any significant economic impact of the proposed rule
on small entities" as required by the Regulatory Flexibility Act.

The 32-day notice-and-comment period was unnecessarily short, the complaint says. And
the CFPB did not respond to significant comments as required by the APA.

Sixth, the complaint says Russell Vought, the current acting director of the CFPB, was not
lawfully appointed as an officer of the U.S. under the U.S. Constitution because he was
neither nominated nor confirmed by the U.S. Senate to that position.

Thus, any action that he has taken, including issuing the final rule, was ultra vires, the
complaint argues.

And although the president purportedly appointed the acting director under the Federal
Vacancies Reform Act — which permits the president to make temporary appointments
without Senate action if the previous office holder "dies, resigns, or is otherwise unable to
perform the functions and duties of the office" — the act does not apply here because the
previous CFPB director was fired, per the complaint.

Accordingly, the complaint requests that the court declare the final rule to be void and
vacate the final rule. The housing advocacy groups, however, have yet to file a motion for a
preliminary injunction. Additionally, the CFPB has yet to file a motion to dismiss or answer
responding to the complaint.

Regulatory Compliance Implications

Although the CFPB has exercised its rulemaking authority to amend Regulation B, financial
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services providers should not prematurely overhaul their fair lending compliance programs.
As explained below, other laws still prohibit actions for which ECOA does not provide liability
under the final rule.

Regardless, a future CFPB administration might repeal these amendments or make other
modifications to Regulation B. And notwithstanding the D.C. federal court's ultimate ruling,
other courts might reach different conclusions in cases brought against private defendants.

Accordingly, financial services providers should carefully consider which, if any, fair lending
policies and procedures they modify. They should also consider how they modify any such
policy or procedure in light of the recent amendments.

Regarding the specifics of the Regulation B amendments, financial services providers should

consider the implications of each amendment individually. As the complaint observes, other

statutes still provide for disparate impact liability. Notably, the Supreme Court has expressly
held that a plaintiff can pursue disparate impact liability under the Fair Housing Act.

State antidiscrimination statutes may also provide for disparate impact liability. Thus, even
assuming that disparate impact liability is not available under ECOA, private litigants will
likely pursue a disparate impact theory of liability under different statutes.

As for "discouragement" under ECOA, financial services providers must remain cognizant of
their marketing and strategy efforts. Under the final rule, reasonable business decisions
would not constitute prohibited discouragement.

Relatedly, neutral advertising or outreach to one group of persons would not constitute
discouragement as to another group of persons. But as explained in the preceding
paragraph, state antidiscrimination statutes might still subject a creditor to liability for such
decisions.

Additionally, financial services providers should take care to distinguish the decision to
market in a particular area or to a particular group of persons from the content of such
marketing.

Even though the decision to conduct outreach to one group of persons would not constitute
discouragement under the final rule, the company could still violate ECOA/Regulation B if
the content of such outreach is facially discriminatory or discriminates based on a proxy for
a protected characteristic.

Finally, for-profit organizations seeking to implement SPCPs under the final rule must
restrict which characteristics may be used to determine eligibility.

Unlike the other amendments, this amendment prescribes specific requirements that allow
private SPCPs to operate in a manner that would otherwise violate ECOA. Thus, to avoid
what would otherwise constitute an intentional violation of ECOA, financial services
providers must adhere to these requirements.

As explained earlier, a for-profit organization cannot use race, color, national origin or sex
as an eligibility criterion for an SPCP under the final rule. If a for-profit organization uses
religion, marital status, age or receipt of public assistance income as an eligibility criterion
for an SPCP, the SPCP's written plan must explain why determining eligibility based on that
characteristic is necessary.



The written plan must also explain why the program's goal cannot be accomplished by
determining eligibility based on a characteristic that is not otherwise protected under ECOA.

The organization needs to show that, without determining eligibility based on religion,
marital status, age or receipt of public assistance income, the SPCP's target group would be
denied credit entirely.

In other words, "an SPCP must establish and administer the program to extend credit to a
class of persons who actually (in lieu of 'probably') would not receive such credit under the
organization's actual (in lieu of 'customary') credit standards," per the final rule text.

This standard is not satisfied if, without using the protected characteristic as an eligibility
criterion, the SPCP's target group would be offered credit but only on less favorable terms.

Finally, the organization must have evidence for each SPCP participant showing that,
without the SPCP, "the participant would not receive such credit as a result of those specific
characteristics," per the final rule.

Conclusion

Notwithstanding the earlier analysis, the D.C. federal court might disagree with the CFPB's
interpretation of ECOA and vacate any portion, or all, of the final rule. Other courts might
also reach different conclusions, and future administrations might also modify Regulation B.

Financial services providers would be prudent to remain informed regarding the status of
the litigation, any other related litigation that might arise, and any executive or legislative
response to such litigation.

Given the current uncertainty surrounding fair lending compliance and enforcement,
financial services providers should not necessarily restructure their fair lending compliance
programs at this point and should be prepared for potential future changes in this area of
law.

Timothy Ofak is a member and Augustus G. Calabresi is an associate at Weiner Brodsky
Kider PC.

The opinions expressed are those of the author(s) and do not necessarily reflect the views
of their employer, its clients, or Portfolio Media Inc., or any of its or their respective
affiliates. This article is for general information purposes and is not intended to be and
should not be taken as legal advice.
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